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Section I. Introduction 

The Design-Build Project Delivery (Design-Build or D-B) method is an “alternative 
delivery” method utilized to deliver design-construction projects more efficiently and 
expeditiously than the more conventional Design-Bid-Build Project Delivery (DB-B) 
method. The D-B method encompasses both project design and construction under a single 
contract and would provide a single entity with responsibility for the design and construction 
of the Project. The D-B method is one of the tools the Arkansas Highway Commission 
(Commission) is authorized to use in delivering a transportation project (Project). 

PURPOSE 

The purpose of this document is to describe general Department processes for efficiently and 
effectively procuring and administering design and construction services for a transportation 
facility utilizing the D-B method. When implemented for the Project, the D-B method would 
be supported by an approved set of D-B procedures to supplement or replace certain 
Department DB-B procedures on the Project. The D-B methodology is NOT intended to 
totally replace the DB-B methodology but to offer an alternative method of project delivery 
to the Department and is intended to be limited to special projects as determined by the 
Department. 

AUTHORITY 

Act 460 of the 2003 Regular Session of the 84th Arkansas General Assembly authorized the 
Commission to enter into Design-Build contracts for highway construction projects and is 
included as Appendix A. Act 541 of the 2013 Regular Session of the 89th Arkansas General 
Assembly expanded the definition of projects eligible to participate in the Design-Build 
process by lowering the minimum project cost for projects using the half-cent temporary 
Sales and Use Tax (pursuant to Amendment 91 to the Arkansas Constitution) and is included 
as Appendix B. 

DEFINITIONS AND ACRONYMS 

The following definitions and acronyms apply to the Design-Build guidelines, processes and 
procedures: 

 
 “Adjusted Price” refers to the value calculated at the completion of the Proposal 

evaluation whereby the combination of the FMP, provided by the Proposer in the 
Price Proposal, is combined with the Technical Score, determined by the 
Department through an evaluation of the Technical Proposal, by a predetermined 
and advertised formula. Although the formula may be presented in many 
variations from project to project, generally the lowest Adjusted Price is 
considered to represent the Best Value for the Project. 
 

 “Agreement” refers to the “Design-Build Agreement”. 
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 “Alternative Technical Concept" (ATC) refers to the process by which a 
Proposer requests the Department accept a change in the Project requirements, 
that is equal to or better than presented in the RFP, into the DBA. If the 
Department approves the ATC, then the Proposer is authorized to include the 
ATC into the Proposal. A request for consideration of an ATC will normally 
occur in the RFP phase when the Department is meeting and communicating 
privately with each Short-List Proposer. 

 
 “Baseline Project Documents” (BPD) refers to the group of preliminary 

documents provided by the Department when a variable scope Design-Build 
Project is developed. These documents are included in the Procurement 
Documents which represent the acceptable base scope, design and schedule of the 
Project and are in contrast to the final project documents prepared by the Design-
Builder and included in the Proposal. The BPD may include, but not be limited to, 
a baseline project description, baseline project scope, baseline project layout, 
baseline project design schematics, baseline project schedule, baseline project 
right-of-way map, and baseline project utilities map. 

 
 “Best Value” (BV) is defined as the best Adjusted Price represented by the 

submitted Proposals, as determined by the Department, at the completion of the 
Proposal evaluation period. 

 
 “Commission” refers to the Arkansas Highway Commission. 
 
 “Confidentiality Agreement” refers to a written, signed agreement between the 

Department and a firm, or an employee of a firm, whereby the parties wish to 
share information and agree that the information shall remain private between the 
parties, generally for a specified period of time, for the good of the Project. 

 
 “Conflict Disclosure Statement” refers to a written statement signed by a firm, 

or an authorized employee of a firm, that discloses any and all potential 
connections, association, relationship or ownership issue that may currently exist, 
or known to exist in the future, between the party and another party or condition 
that may be interpreted as potentially impacting the operation, implementation or 
outcome of the Project. 

 
 “Contract Closure” refers to the end of the Project period where all terms of the 

DBA have been completed including all warranty and maintenance obligations 
and all financial obligations have been resolved. 

 
 “Department” refers to the Arkansas State Highway and Transportation 

Department. 
 
 “Department Implementation Team” (DIT) refers to the group of individuals 

with the collective responsibility to perform contract administration, design 
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reviews, and monitor, or oversee, the Design-Builder during the Implementation 
Phase of the Project. 

 
 “Department Procurement Team” (DPT) refers to a group of individuals 

including Department and non-Department personnel who collectively assist in 
the preparation of the Procurement Documents, manage the Procurement Process 
and participate in recommending a Design-Builder for the Project. 

 
 “Department Project Office” (DPO) refers to a Department Office which may 

house Department and non-Department personnel provided to administer the 
Project, usually in a separate, off-site location. After selection of the Design-
Builder, the DPO may be moved to a common location with the Design-Builder 
personnel to more efficiently operate and manage the Project. The process is 
generally referred to as “co-location”. 

 
 “Department Request for Clarification” (DRFC) refers to a Department 

generated formal request to a particular Proposer, requesting additional 
information to clarify certain elements of the Proposer’s submitted SOQ or 
Proposal documents. Any request of this type is at the sole discretion of the 
Department, implemented on an “as needed” basis, to allow an individual 
Proposer to provide additional information to clarify certain aspects of their 
Proposal during evaluation. 

 
 “Design-Bid-Build” (DB-B) refers to the more traditional project delivery 

method for design and construction of highways where the Department, or a 
consultant working for the Department, designs the Project and then the 
Department solicits bids and subsequently enters into an agreement with a 
contractor to construct the Project. 

 
 “Design-Build” (D-B) refers to an “alternative” project delivery method whereby 

the design and construction phases of the Project are combined into a single 
contract between the Department and one entity, generally composed of a single 
contractor or a joint-venture between multiple contractors and design firms. 

 
 “Design-Build Agreement” (DBA) or “Contract” refers to the entirety of the 

agreement between the Department and the Design-Builder to deliver the Project, 
including the signed and executed agreement, all exhibits, appendices, completed 
forms, and general and technical provisions, along with the Design-Build 
Proposal elements provided by the Design-Builder prior to selection which 
cumulatively represent the complete agreement between the parties. 

 
 “Design-Build Proposal”, hereinafter referred to as the “Proposal”, refers to the 

submission from a Short-List Proposer which includes a sealed Technical 
Proposal and a sealed Price Proposal submitted in response to the RFP released by 
the Department. The Proposal establishes the Short-List Proposer’s preliminary 
design, schedule and price to meet the requirements of the Project Scope. 
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 “Design-Build to a Budget”, also known as Fixed Price-Best Design, refers to a 

particular variable scope D-B method where the Department establishes the 
Project “Baseline Project Cost”, and subsequently evaluates the Proposals for 
both (1) compliance with the RFP requirements and (2) maximizing the scope to 
be delivered by the Proposer, above the requirements of the Baseline Project 
Documents (BPD) provided by the Department as part of the Procurement 
Documents. 

 
 “Design-Builder” refers to the Short-List Proposer selected at the completion of 

the RFP phase of the Procurement Process which will be offered the opportunity 
to enter into the DBA with the Department for the Project. The Design-Builder 
may by comprised of any company, firm, partnership, corporation, association, 
joint-venture, or other legal entity permitted by law to include, but not limited to, 
the practice of engineering, architecture, and construction contracting, as 
appropriate, in the State of Arkansas. 

 
 “Director of the Department” or “Director” refers to the Director of the 

Arkansas State Highway and Transportation Department. 
 
 “Evaluation Observer” refers to an individual representing an interested or 

responsible party, such as Department Administration or FHWA personnel, that 
the DPT will allow access to confidential information and meetings during the 
Procurement Process, in particular, the evaluation phases of the process leading to 
selection of the Short-List Proposers and subsequently, the Design-Builder. All 
such observers must be required to sign a Confidentiality Agreement prior to any 
involvement in the Procurement Process. 

 
 “Evaluation Scoring Criteria” (ESC), refers to the established and documented 

evaluation criteria in the RFQ or RFP whereby the SOQ or Proposal, respectively, 
can be uniformly and objectively evaluated and allow a quantitative score to be 
assigned to the respective submission. Separate ESC will be prepared for the SOQ 
evaluation and the Proposal evaluation stages and will be referred to hereinafter as 
the “SOQ ESC” and “Proposal ESC”, respectively. 

 
 “Final Acceptance” (FA) or “Project Final Acceptance” refers to the 

occurrence or date where the Design-Builder has completed or satisfied all of the 
obligations, events, and conditions of the DBA to the satisfaction of the 
Department. The Department will provide a formal letter to acknowledge that 
Final Acceptance has been confirmed for the Project. 

 
 “Final Design” refers to the design performed by the Design-Builder which 

results in the preparation of the Final Plans and Final Specifications to be utilized 
in the construction of the Project. 
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 “Final Geotechnical Information” refers to the collection of documents 
prepared and documentation of activities prepared or performed by the Design-
Builder, and provided to the Department, to supplement the Preliminary 
Geotechnical Information (PGI) and form the basis of the Final Design of the 
Project; including borings, laboratory testing, investigations and professional 
report(s). 

 
 “Final Plans” refers to the construction plans prepared by the Design-Builder 

during the Project Implementation Phase which are utilized to construct the 
elements of the Project. The Final Plans will consist of Design-Builder prepared 
plans, details, Project specific standard sheets and Department standard sheets. 

 
 “Final Specifications” refers to the specifications compiled and prepared by the 

Design-Builder during the Project Implementation Phase to construct the elements 
of the Project. The Final Specifications will be a compilation of Department 
standard specifications and Project specific special specifications/provisions. 

 
 “Final Warranty Completion” (FWC) refers to the occurrence of passing the 

warranted date(s) for all elements in which a warranty applies in the DBA and the 
warranted elements are confirmed by the Department to meet the requirements of 
the DBA or are restored by the Design-Builder to sufficiently meet the warranty 
requirements. 

 
 “Fiscal Management Information System” (FMIS) refers to the latest version 

of the financial tracking, analysis and reporting information system utilized and 
supported by the FHWA Office of Budget and Finance to monitor the use of 
projects financed, in whole or in part, by Federal-aid highway funds. 

 
 “Fixed Maximum Price” (FMP) refers to the LUMP-SUM maximum price 

provided in the Price Proposal by a Short-List Proposer in response to the RFP 
released by the Department. The FMP represents the Design-Builder’s proposed 
total price to complete all Project work requirements. 

 
 “Independent Assurance” (IA) refers to one of the quality assurance 

responsibilities of the Department during the Implementation Phase of the Project, 
whereby the Department performs checks or audits of the methods, procedures 
and personnel assigned by the Design-Builder to provide sampling and testing on 
the Project. 

 
 “Implementation Phase” refers to the period in a D-B process from the selection 

of the Design-Builder to the Project Final Acceptance including the Final Design 
and construction of the Project. 

 
 “Instructions to Proposers” (ITP) refers to a component of the RFP intended to 

provide information and instruction to Short-Listed Proposers relative to general 
information, a description of the Procurement Process, formulation and 
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processing of ATCs, submittal requirements, and a description of the procurement 
selection process. 

 
 “Inter-Agency Agreement” (IAA) refers to an agreement required between the 

Department and another agency, whether Federal, State or Local jurisdictions, 
required to complete the Project Scope. 

 
 “Key Personnel” refers to individual positions, or personnel, in the Proposer 

organization, as described in the RFQ and RFP, that are of high importance to the 
successful completion, performance and management of the Project. These Key 
Personnel positions are evaluated by the Department during the SOQ and 
Proposal evaluations. 

 
 “Notice to Proceed” (NTP) refers to a formal notice from the Department to the 

Design-Builder authorizing the Design-Builder to proceed with all or some 
portion of the work. The NTP may provide authorization to proceed with all 
aspects of the work, however, many times the NTP provides only limited 
authorization to perform certain portions of the work. When multiple 
notices/authorizations are to be utilized as part of the DBA, the notices are usually 
identified as “NTP1”, “NTP2”, etc. 

 
 “One-on-One Meeting” refers to a private meeting held after the release of the 

RFP between the Department and an individual Short-List Proposer to convey 
information, discuss Project issues, and potential modifications to the design to be 
included in the respective Proposal. 

 
 “Over-the-Shoulder” (OTS) refers to an informal meeting or observation 

process during the Project Implementation Phase whereby the Design-Builder 
provides preliminary information concerning design concepts and issues for input 
by the Department, and/or the DIT participation in Design-Builder meetings 
during Final Design. 

 
 “Owner Verification, Testing and Inspection” (OVTI) refers to the one of the 

quality assurance responsibilities of the Department during the Implementation 
Phase of the Project, whereby the Department performs a limited amount of 
inspections and testing to confirm, verify and provide confidence in the testing 
and construction procedures performed by the Design-Builder. 

 
 “Preliminary Design” or “Preliminary Engineering” refers to the Project 

preliminary or “schematic” design performed by the Department and provided to 
the Proposer during the Procurement Process. The Preliminary Design provides 
the basis for the Proposer to develop an understanding the requirements of the 
Project Scope. 

 
 “Preliminary Geotechnical Information” (PGI) refers to all the geotechnical 

information provided by the Department to the Short-List Proposers in the 
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Procurement Documents, to facilitate the preparation of the Proposal. The 
information could include a combination of existing geotechnical information 
prepared for previous projects in the Project area, with current project 
geotechnical investigations, and possibly report(s), prepared specifically for the 
Project. The PGI may be provided as part of the RID. 

 
 “Preliminary Geotechnical Report” (PGR) refers to a report that may be 

prepared at the conclusion of any preliminary geotechnical investigation(s) 
performed by the Department, or by an authorized firm representing the 
Department. If prepared, the PGR should provide a summary of general 
geological conditions, summary and conclusion of geotechnical investigations, 
boring logs and may or may not include preliminary recommendations for bridge 
and wall support systems, bearing and sliding capacities, factors of safety and 
recommendations regarding limitations on certain construction methodologies and 
should be released with the Procurement Documents as part of the RID. 

 
 “Price Proposal” refers to the sealed package including documents which supply 

support for and will contain the Fixed Maximum Price (FMP) submitted by a 
Short-List Proposer in response to the RFP released by the Department. 

 
 “Procurement Documents” refers to all documents released by the Department 

as part of the Procurement Process to select a Design-Builder for the Project. 
 
 “Procurement Phase” or “Procurement Process” refers to the entire process of 

steps by which the Department offers to outside parties (Proposers) an 
opportunity to submit a Proposal to undertake the Project, including the RFQ and 
RFP, leading up to selection of the Design-Builder to design and construct the 
Project. 

 
 “Project” refers to all the work to be included as part of the Project Scope as 

described in the Procurement Documents. 
 
 “Project Budget” refers to the maximum amount of funds available to finance 

the Project. The Project Budget is determined by the Department prior to the 
Procurement Phase. 

 

 “Project Description” refers to the written description of the Project, including 
Project Limits and specific features, provided by the Department in the 
Procurement Documents. 

 
 “Project Design Criteria” (PDC) refers to the design criteria provided in the 

RFP which establishes the basis of the design to be provided in the Proposal. 
 
 “Project Director” (PD) refers to the individual selected by the Department to 

manage and administer the Project and represent the Department in all matters 
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except those matters that require a higher authority by law. PD is usually a 
Department employee. 

 
 “Project Evaluation Team” (PET) refers to a select group of individuals who 

are selected to perform the evaluation of the submissions by the Proposer(s) 
during the Procurement Process. 

 
 “Project Environmental Documents” (PED) refers to the cumulative 

documents, usually completed by the Department prior to the issuance of the RFQ 
and RFP, required to meet the NEPA requirements and any other Federal or State 
environmental obligations required of the Project. 

 
 “Project Limits” refers to the defined termini of the Project and is included in the 

Project Scope. The Project Limits are usually established by the Department prior 
to the Procurement Phase and are presented in the Procurement Documents and 
confirmed in the PED. In some instances, minor adjustments are implemented 
during Final Design with the approval of the Department. When the “Design-
Build to a Budget” methodology is utilized for the Project, the Project Limits may 
be different for each Proposal submitted to the Department in response to the 
RFP. 

 
 “Project Management Plan” (PMP) refers to the overall plan submitted by the 

Design-Builder, subject to approval by the Department, that describes the 
methods used by the Design-Builder to manage  their delivery of all aspects of the 
Project Scope of Work including the Quality Management Plan. 

 
 “Project Manager” (PM) refers to the individual who is selected by the Design-

Builder organization to manage the Project and represent the Design-Builder in all 
Project matters. 

 
 “Project Review Team” (PRT) refers to the group of individuals selected to 

monitor and review the Final Design plans and documents from the Design-
Builder. The PRT is part of the Department Implementation Team (DIT) and may 
consist of Department personnel only or a combination of Department and non-
Department personnel. 

 
 “Project Right-of-Way Map” refers to a graphic document prepared by the 

Department which summarizes and presents all of the existing and proposed 
rights-of-way, easements and access limits along the Project corridor which 
would be provided to the Proposers as part of the RID in the Procurement 
Documents. 

 
 “Project Risk Allocation Matrix” (RAM) refers to a Department prepared 

document which identifies the anticipated Project risks and establishes the method 
of addressing each identified risk. The document also addresses the level of risk 
that the Department is willing to accept and how much risk will be assigned to the 
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Design-Builder and allocates the risk mitigation to the party, or combination of 
parties, best able to manage the risk. 

 
 “Project Schedule” refers to the “baseline project schedule” prepared by the 

Department prior to the Procurement Phase and provided to the Proposers in the 
Procurement Documents which covers the time frame allowed for the Design-
Builder from the DBA execution through the Final Acceptance of the Project by 
the Department. The time period defined by the Project Schedule covers the 
periods to design and construct the Project as well as meet all interim and final 
completion milestones including Final Acceptance. The final schedule presented 
in each Proposal submitted to the Department may vary from the Project Schedule 
presented in the Procurement Documents, if Proposal specific “schedule 
adjustments” were allowed in the RFP. 
 

 “Project Scope” refers to the “baseline project scope” of work which defines the 
overall Project as provided by the Department in the Procurement Documents 
including, but not limited to, the RFQ and RFP which represent all the work and 
tasks to be included in the DBA. 

 
 “Project Timeline” refers to the overall schedule that includes all of the Project 

activities from initial programming to completion of the Project including the 
environmental document process, right-of-way acquisition, Preliminary Design, 
Final Design, and construction. 

 
 “Project Utility Agreement” (PUA) refers to an agreement between the 

Department and a Utility Company, either formal or informal, to authorize the 
appropriate utility adjustment, whether relocation or protection of the existing 
utility in place, as required by the Project Scope. A PUA is normally obtained by 
the Department prior to the issuance of the RFP, although there may be 
circumstances where a PUA may not be completed until the Design-Build 
Proposals have been submitted to the Department. 

 
 “Proposal Scope of Work” refers to the Scope of Work defined in a submitted 

Proposal from a Short-List Proposer, in response to the requirements of the RFP. 
The Scope of Work included in the Proposal must be equal to, or exceed the 
requirements of, the Baseline Project Documents in a variable scope project 
development, provided in the RFP which represent the minimum requirements of 
the Project. 

 
 “Proposer” or “Proposer Team” refers to an organization that completes all the 

requirements of the RFQ and submits an SOQ to the Department in response to 
the RFQ. The Proposer may consist of a single firm but normally consists of a 
collection of firms which have organized together to pursue the Project. 

 
 “Proposer Request for Clarification” (PRFC) refers to a Proposer generated 

formal request to the Department for additional information or clarification of 



 

 15 September 2015 

previously released information during the RFQ and RFP stages of the 
Procurement Process. 

 
 “Public Involvement Program” refers to the Department plan to inform and 

engage the public with information concerning the Project. The Public 
Involvement Program may include 1) providing the public an opportunity for 
input, 2) education about the Project, and 3) meeting with impacted businesses, 
residential parties and other Project stakeholders to discuss the Project. 

 
 “Quality Management Plan” (QMP) refers to a plan submitted by the Design-

Builder, subject to approval by the Department, that describes the methods used 
by the Design-Builder to deliver, verify, and control quality on the Project, 
inclusive of quality management in design and construction activities. 

 
 “Reference Information Documents” (RID) refers to the aggregate collection of 

documents provided by the Department to the Short-List Proposers for reference 
during Proposal preparation; which may include the project schematics, standards, 
details, manuals, industry standards and references, existing or proposed utility 
plans, right-of-way maps, PED and approvals, utility agreements, existing as-built 
plans, PGI, and PGR. The RID, as a whole, is not considered part of the Contract 
and is generally provided in the RFP “FOR INFORMATION ONLY”, and 
without representation of warranty by the Department, except to the extent select 
RID documents may be incorporated into the DBA by a specific reference. 

 
 “Request for Proposals” (RFP) refers to the compilation of documents which 

define the requirements, the essential components, and criteria of the Project 
prepared by the Department for the Short-List Proposers to prepare and submit a 
Proposal to the Department. The RFP includes, but is not limited to, the Project 
Scope, Project Design Criteria, Project Schedule, and Instructions to Proposers 
(ITP) that describes the Procurement Process and submittal requirements for the 
Proposal to be submitted to the Department 

 
 “Request for Qualifications” (RFQ) refers to the document or documents which 

describes Project definition and Scope of Work, along with other requirements, 
and possibly criteria, for a potential Proposer to determine their interest in the 
Project. An interested Proposer will submit an SOQ to the Department to evaluate 
whether the Proposer exhibits the requisite experience and ability to perform the 
work included in the Project Scope. 

 
 “Schedule of Values” (SOV) refers to the cost break-down provided by the 

Short-List Proposer which provides the break-down of the FMP included in the 
Price Proposal into the individual schedule items, tasks and milestones which 
make up the totality of the work of the Project. The SOV is utilized by the 
Department to anticipate the financial requirements of the Project, review the 
monthly invoices submitted by the Design-Builder, and for analyzing the impacts 
of any potential changes in the DBA throughout the Project. 
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 “Short-List Proposer” refers to a Proposer who has been selected at the end of 

the SOQ evaluation process as among the most highly qualified respondents to the 
RFQ. A Short-List Proposer will subsequently be invited to submit a Proposal in 
response to the RFP released by the Department. 

 
 “Solicitation of Interest” (SOI) or “Request for Letter of Interest” refers to a 

letter or brief document released by the Department requesting a Letter of Interest 
(LOI) from interested firms in regards to pursuing and/or proposing on the 
Project. The SOI is intended to raise industry awareness of the Project and gauge 
industry interest in participating in the Procurement Process. 

 
 “Statement of Qualifications” (SOQ) refers to the document(s) prepared by the 

Proposer and submitted to the Department in response to the RFQ. The SOQ 
provides the Proposer qualifications and experience relative to performing the 
Project Work as presented in the RFQ. 

 
 “Stipend” refers to the payment by the Department to any unsuccessful Short-

List Proposer as partial compensation for the effort and expenses required to 
develop a complete Proposal in response to the RFP issued by the Department. 
Proposals which are considered “non-responsive” by the Department are not 
normally provided a Stipend. 

 
 “Substantial Completion” or “Project Substantial Completion” (SC) refers to 

the occurrence or date where the Design-Builder has completed or satisfied all of 
the obligations and conditions sufficient to meet the DBA requirements to the 
satisfaction of the Department. The required tasks, obligations and conditions to 
be completed by the Design-Builder for Substantial Completion should be 
specifically noted in the DBA and the Department should provide a formal 
correspondence to the Design-Builder acknowledging that SC has been obtained. 

 
 “Technical Proposal” refers to the sealed compilation of documents which 

contain the entirety of the Short-List Proposer’s technical approach to the Project 
including the approach to design, quality, schedule, management and construction 
parameters for performing the work included in the Project Scope in response to 
the RFP released by the Department. 

 
 “Technical Score” (TS) refers to the compilation of various factors required to 

evaluate the Technical Proposal, typically including, but not limited to, (a) the 
overall time needed for completion of the Work, (b) innovative design included in 
the Proposal, (c) the scope and quality of the Work, (d) quality of the project 
management, (e) project aesthetics (f) environmental compliance and (g) other 
criteria. The factors are determined on a project-by-project basis to reflect the 
important scope items, goals of the project, elements the Department has 
determined to be most important in delivery of the project and to differentiate the 
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Short-List Proposers. The Technical Score is determined by the PET at the end of 
the evaluation of the Technical Proposal. 

 
 “Unsolicited Project Proposal” (UPP) refers to a formal Proposal submitted to 

the Department by a potential Design-Builder to perform work that has not been 
formally advertised/solicited by the Department. 

 
 “Value Engineering Study” (VES) refers to a Department process where the 

Preliminary Design and/or development of the Project is evaluated by individuals 
both inside and outside the Department Project Office (DPO). The VES can 
review the design and the development plans for the Project and offer suggestions 
as to how to reduce costs, improve schedules, or add efficiencies into the Project 
development or otherwise add value to the Project. For Design-Build projects, a 
VES typically is conducted before the RFP is issued, and the VES includes an 
evaluation of the contract requirements that are intended to be included in the 
RFP. 
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Section II. Design-Build Project Candidates - Review & Selection Process 

REVIEW 

To determine whether the Project is a suitable candidate for a Design-Build (D-B) delivery 
process, the Department should conduct a thorough review of the Project’s key goals and 
objectives as well as a complete assessment of the Project’s development status and project 
risks. The scope of a candidate project should be fully known and the expected outcomes 
adequately defined. Benefit-oriented criteria are typically used to determine whether the 
Project appears to be a candidate for the implementation of a D-B delivery method. The 
Project goals, potential benefits and probable risks should be carefully weighed to determine 
if D-B is the appropriate delivery method. The Project should be examined for unusual or 
unique requirements that could be most effectively addressed by the D-B delivery method. 
Examples of a candidate project could include one with severe right-of-way limitations, 
extensive maintenance of traffic issues, short or restrictive construction schedules, tight 
budgetary restrictions and/or time-sensitive staging. 
 
D-B projects should normally fit one or more of the following categories: 
 

 A large or emergency project that needs to be expedited for the public benefit, 
where design and construction phases can be overlapped or completed in a more 
efficient manner. 

 A project with complex constructability, maintenance of traffic, and/or other 
technical or complex design issues where design or construction innovation would 
be beneficial to the public. 

 A large or unusual project that does not lend itself to the normal DB-B method. 

PROJECT SELECTION 

Potential D-B projects may be proposed by Department staff for consideration by the 
Director. The Department may also receive an Unsolicited Project Proposal (UPP) for a 
proposed D-B project by a potential Design-Builder which should be handled in accordance 
with the processes outlined in Appendix C. The final determination of whether a project is 
selected by the Department for utilization of D-B methodology is the responsibility of the 
Commission. 
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Section III. Design-Build Project Development Process 

OVERVIEW 

A D-B project will normally advance through the early stages of project development in the 
same manner as a DB-B project, however, each D-B project is unique and the Department 
must carefully assess the project development strategy for each project. The project 
development process for D-B projects is generally the same as that used for traditional DB-B 
projects until approximately the 20%-30% level of Preliminary Engineering and associated 
studies and the environmental process. At that point, the D-B project development process is 
differentiated by the fact that Preliminary Engineering and other preliminary data gathering 
and studies are assembled and packaged as part of the Reference Information Documents 
(RID) provided to the Short-Listed Proposers for use in the preparation of their Proposal and 
subsequently for the selected Design-Builder for use and reference during the Final Design 
and construction as discussed in Section IV – Design-Build Project Procurement Process. 
Typical activities in the Project development process for D-B projects are discussed in 
further detail in the following sections.	

PROJECT PROGRAMMING 

Most agencies and other Departments of Transportation program D-B projects in the same 
manner as projects delivered using the more traditional DB-B delivery method. 
 
It is important to note, however, that if D-B delivery is selected, a heightened emphasis on 
how accurate and current the preliminary documents are including the Project Scope, Project 
Schedule and budget, as required, to ensure that all Federal, State, and any regional or 
municipal planning, programming, and coordination efforts are accomplished in a timely 
manner to avoid causing any negative impacts on the D-B Project during the Procurement 
Phase or Implementation Phase of the Project. 

PROJECT SCOPE 

The Project Scope should be developed using existing work products and/or products from 
data gathered during the programming process. These products and data should provide the 
basis to describe the existing conditions, the proposed project form and limitations as well as 
the expected impacts and outcome. Work product examples to be reviewed include, but are 
not limited to, preliminary reviews, environmental surveys, photogrammetric surveys, 
topographic maps, existing soil borings, previous construction plans, and right-of-way maps. 
The background information should be sufficient to facilitate the development of the Project 
Scope and to guide the initial Preliminary Engineering and environmental work efforts. 
 
As Preliminary Engineering and other Project development work continues, the Project 
Scope should be updated regularly to ensure that key assumptions regarding scope, schedule 
and funding are appropriately modified. The Project Scope should accurately describe the 
work presented in the Procurement Documents, in particular, the RFQ and the RFP. In a 
manner consistent with the DB-B process, the D-B process requires early determination of 
the project expectations including the Project Description, Project Limits, typical section(s), 
Project Schedule, and the budget to be presented to the Proposer during the Procurement 
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Phase. If the “Design-Build to a Budget” method is selected for the Project, the documents 
would be presented as the “Baseline Project Documents” during the Procurement Phase as 
the baseline or “minimum” standard acceptable for the Project with the expectation that the 
Short-List Proposers will improve on the standard presented within their respective 
Proposals. 

PROJECT TIMELINE AND PROJECT SCHEDULE 

The Project Timeline, which includes the entire project period from initial development 
through the Project Final Acceptance, must allow sufficient time for all required tasks outside 
of the D-B period, including environmental work, right-of-way acquisition, permitting, and 
utility relocation. The timeframe of the preliminary Project Schedule, or “baseline project 
schedule”, only includes the Final Design and construction of the Project performed by the 
Design-Builder. 
 
The Project Timeline is a common reason for selecting the D-B delivery method. By utilizing 
the D-B method, much of the design and construction may be executed concurrently, saving 
calendar time in the Project Schedule. The Project Schedule is presented to the Proposers in 
the Procurement Documents as the maximum amount of time allowed for the work included 
in the RFP and ultimately in the DBA. 

PROJECT FUNDING 

In all D-B projects, the Department should identify funding sufficient to support the Project, 
considering total Project cost, as well as cash flow requirements, prior to the initiation of the 
Procurement Process. If sufficient funding is not committed prior to the initiation of the 
Procurement Process, it should certainly be completed before Short-List Proposers are 
required to submit their Proposals. The Short-List Proposers will expect to see evidence in 
the RFP that the Department has identified committed funding, and they will view 
insufficient funding as a major risk to the Project and their participation in the Procurement 
Process. 

PROJECT RISK OVERVIEW 

Allocation of the project risks inherent in highway projects is a major factor in and 
underlying the D-B development model. The definition of ownership and responsibility for 
each task, and its associated risk, is an important consideration of the D-B process. 
 
On a traditional DB-B project, the Department acts in two roles, as both the Owner and 
Engineer. The Owner and Engineer roles require the Department to bear most, if not all, of 
the risk for the success of the design. In a D-B project, the guiding principle should be the 
assignment of risk to the party (Owner or Design-Builder) which can most effectively and 
economically manage that particular risk. One key question to be asked in a risk allocation 
assessment is, “How much is the Department willing to pay a Design-Builder to assume risk 
that the Department typically bears?” The risk resolution or mitigation will include a cost 
either way, so the response to the question would need to consider who is better able to 
mitigate or avoid the risk. The same question may be appropriate for each individual task on 
a project to tailor the D-B project development and contracting approach to each particular 
project. 
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Project risk is the defining issue that permeates all decisions related to developing the DBA 
provisions. High-risk items should be addressed prior to awarding a D-B project to avoid 
forcing the Department to pay a premium on the “unknown risk” or in the contingency 
portion of the Design-Builder Proposal. 
 
Some examples of high-risk items include: 
 

 Environmental studies 
 Public endorsement 
 Inter-Agency Agreements 
 Project Utility Agreements 
 Right-of-Way acquisition 
 Project funding 

 
If unanticipated issues or unforeseen conditions arise during the Project, such as differing site 
conditions, hazardous materials, cultural resource sites, endangered species, or other issues of 
an environmental nature, the Department should, unless specified otherwise in the DBA, 
develop, direct, manage, and monitor the performance of any mitigation plans required of the 
Design-Builder to address those issues. If the responsibility of unforeseen conditions is not 
directly assigned to the Design-Builder in the DBA, the Design-Builder may be asked by the 
Department to perform the associated work to mitigate such unforeseen conditions under a 
Change Order to the DBA. 
 

An example of this approach would be where the Department accepts the risk of any 
environmental discoveries by agreeing to reimburse the Design-Builder for remediation 
costs in order to reduce the overall costs submitted in the Proposals. Conversely, in a 
corridor in which the Department has an increased confidence that environmental 
discoveries are less likely, the Department could pass on to the Design-Builder all risks 
for unanticipated environmental discoveries. 

 
The Department may deviate from the normal position of maintaining responsibility for high-
risk or otherwise unforeseen conditions only if a thorough assessment is performed of the 
Department cost vs. the Department benefit derived from allocating the risk responsibility to 
the Design-Builder. In some cases, the high-risk items may be allocated jointly to both 
parties (the Department and Design-Builder), or shared in a pro-rated structure, dependent 
upon each parties’ responsibility and/or ability to most effectively mitigate the respective 
unanticipated risk. 
 

An example of this approach would be where the Department exhibits high confidence 
that the Design-Builder would discover hazardous materials during excavation. In such 
case, the Department could acknowledge the potential discovery of hazardous 
materials in the RFP and then share the risk with the Design-Builder so that neither 
party was required to bear the entire cost in the event of a discovery. The Department 
could place the risk for remediation on the Design-Builder; however, cap the Design-
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Builder’s exposure in the RFP to a specific dollar amount and, if exceeded, the 
Department would cover any additional costs. 

 
The Department should begin to identify potential risks early in the Project development and 
to assign responsibility for each of these risks to the appropriate party(ies). The risk review 
and assignment is not a one-time Project development task but part of a continuing process 
for the Project that could be modified as more information becomes available. 
 
One suggested method to manage the Project risks is the development of a Project Risk 
Allocation Matrix (RAM). The RAM is a concept suggested from an extensive review of 
Best Practices nationally. An example of a project RAM is included as Appendix D. The 
RAM helps to present all relevant associated information concerning an anticipated risk 
which allows the Department to discuss and determine the allocation of risk the Department 
is willing to accept for the Project. 
 
The RAM is a summary document, normally prepared in tabular format, listing the 
determined project risks, along with associated information provided, such as the category or 
risk type, risk description, risk cost drivers, the risk assignment or risk allocation and the end 
result or risk treatment. The RAM should be tailored to each individual project. It is not 
intended to be a Department-wide, all-inclusive document for every project. The RAM 
should be carefully reviewed so that all elements are included that could impact the specific 
project. 
 
The Department should continue to utilize the RAM throughout project development, 
procurement, and implementation of the Project. The RAM will not only assist in 
determining which party is responsible for a specific risk, but it will also help the Department 
determine how far to advance each technical element within the Preliminary Design during 
development of the RFP to meet the current objectives of the RAM.  The risk allocation 
decisions, allocations and treatments are integrated into the DBA so that both parties are 
clear on respective responsibilities, rights, and remedies if the other party does not fulfill 
their obligations. 

PRELIMINARY DESIGN & ENGINEERING 

The level of Preliminary Design and Engineering provided by the Department for a D-B 
project can vary from project to project but a “20-30 percent” level of design completed prior 
to the release of the RFP is not uncommon. A similar level of completion would enable the 
key decisions regarding the Project Scope, Project Limits, Project Schedule, Project Budget, 
along with impacts and mitigations, as well as other Project requirements and commitments, 
to remain directly under the control of the Department. Care should be taken, however, to 
avoid advancing the Project development process too far which could result in unnecessary 
restrictions on the Proposers and limiting design alternatives and innovation which are a 
benefit to the Department in the application of the D-B delivery method. 
 
The Department’s Preliminary Design is placed in the RFP as part of the RID. The design 
elements of the Preliminary Design that must be included by a Design-Builder are typically 
defined in the technical provisions as the basic configuration acceptable for the Project. The 
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basic configuration represents the “must have” elements that a Design-Builder would not be 
able to change without agreement from the Department. Examples of basic configuration 
elements could include the number of lanes, locations of interchanges and types of 
interchanges and project termini. The basic configuration allows the Department to prescribe 
essential elements of the Preliminary Design while providing design flexibility to the Design-
Builder. 

ENVIRONMENTAL DOCUMENTATION 

The preparation of Project Environmental Documents (PED), and the subsequent obtaining 
of required environmental and regulatory clearances, should normally be performed by the 
Department in accordance with the regulations for implementing the National Environmental 
Policy Act (NEPA) as promulgated by the Council on Environmental Quality (CEQ). The 
RFQ may be released prior to the conclusion of the NEPA review process as long as the 
RFQ informs Proposers of the general status of the NEPA process. The NEPA review 
process is concluded with a Categorical Exclusion (CE) classification, an approved Finding 
of No Significant Impact (FONSI), or an approved Record of Decision (ROD). Specialty 
environmental requirements for the Project and/or the Proposer to consider may be identified 
in the Procurement Documents. Implementation of any environmental commitments and 
mitigation measures identified during the NEPA process should be specifically included as 
requirements in the Procurement Documents and should make clear the allocation of cost and 
schedule risk if a Proposer suggests any design features that would require a change or 
reevaluation of the PED. In general, the Proposer should retain any risk for modifications to 
the Project Scope initiated by the Proposer which is not consistent with the PED and any 
approvals provided by the Department in the Procurement Documents. 

RIGHT-OF-WAY COORDINATION 

Right-of-way acquisition will normally be the responsibility of the Department. In order to 
prevent Proposers from arbitrarily pricing uncertainty of ROW availability, right-of-way 
acquisition will typically be initiated upon completion of the NEPA process prior to 
completion of the Procurement Phase. In some cases, right-of-way acquisition may 
continue after the completion of the Procurement Phase, IF specifically authorized by 
the Director. In cases where right-of-way acquisition will continue after completion of the 
Procurement Phase, the RFP and technical provisions must specify the Department’s right-
of-way acquisition/delivery schedule so that the Design-Builder can plan for access to certain 
parcels on the specified timeline. The Department must carefully consider what the delivery 
dates will be for each parcel, including any condemnation processes that may be needed. A 
delay in the schedule for right-of-way acquisition in these cases may entitle a Design-Builder 
to schedule relief and/or delay damages. 
 
During the Implementation Phase of the Project, the Design-Builder may, in some cases, 
request additional right-of-way be acquired for the Project to facilitate a feature in the Final 
Design, prepared by the Design-Builder, which deviates from the Preliminary Design. Such a 
request may or may not be approved by the Department depending on the circumstances. If 
the request is approved, the Design-Builder is ultimately responsible for the direct costs and 
the impacts in the Project including the Project Schedule due to the additional right-of-way 
acquisitions. 
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GEOTECHNICAL CONSIDERATIONS 

In a more traditional DB-B project, any geotechnical investigation and subsequent report are 
provided by the Department or an authorized representative firm, prior to design to enable 
the Department or consultant to design the Project and as a resource for the Contractor to 
construct the Project. In a D-B project, there are two different approaches with regard to the 
generation of the Project geotechnical information that should be considered during the 
Project development. 
 
In one approach, the Department would provide a complete report with all the geotechnical 
information for the Project, including detailed analyses and recommended design parameters, 
to the Short-List Proposers in a manner similar to a DB-B project; however, this approach is 
normally not preferred due to the potential impacts to the Final Design and, more 
importantly, the risk imputed to the Department using this approach. 
 
The second, and preferred, approach would include the Department, or an authorized 
representative firm, collecting samples and providing preliminary information, which may 
include field sampling and testing, and limited analyses depending on Project risk factors. 
The information is provided to the Short-List Proposers and acts as a general common base 
upon which general concept designs and approaches may be developed; however, the 
Department (and its authorized representative firms) should not provide detailed geotechnical 
interpretive data or analyses unless special site conditions warrant the additional risk 
assumed by the Department performing these services and providing the information to the 
Short-List Proposers. A general breakdown of the tasks and information that may be 
provided by the Department is discussed below. 
 
Geotechnical Investigation 
A geotechnical investigation should be performed by the Department in preparation for the 
Preliminary Design efforts and the Department should release the results of the investigation 
to the Short-List Proposers as a reference to prepare their Proposals. The preliminary 
investigation would generally require a 30 percent level field investigation relative to a full 
PS&E level investigation required for Final Design. The investigation conducted for any 
specific project may vary significantly from this target, depending on the uncertainty in the 
details of the Preliminary Design, such as the potential for variations in alignments, structure 
locations, complexity of the site, the availability of pre-existing subsurface information, and 
the potential for risk. The Department should consider these factors when preparing the plan 
for the geotechnical investigation. 
 
The geotechnical investigation conducted for the Project should be sufficient to support the 
development of the Preliminary Design and also to provide the appropriate level of 
confidence for information to be released to the Short-List Proposers to reduce the risk of 
differing site condition claims by the Design-Builder during the Implementation Phase. 
 



 

 25 September 2015 

The goals of the geotechnical investigation should include, but not be limited to, the 
following: 
 

 Identify the overall vertical and horizontal distribution of soil and rock types for 
the Preliminary Design, and assess how the material properties will affect the 
design and construction of the Project elements. 

 Define the ground water and surface water regimes for the Preliminary Design. It 
is especially important to determine the depth, and seasonal and spatial 
variability, of groundwater or surface water. The locations of confined water 
bearing zones, artesian pressures, and seasonal or tidal variations should also be 
identified. 

 Identify and consider any impacts to adjacent facilities that could be caused by the 
construction of the Project. 

 Identify and characterize any geologic hazards that are present within or adjacent 
to the Project Limits (e.g., landslides, rockfall, debris flows, liquefaction, soft 
ground or otherwise unstable soils, seismic hazards) that could affect the Project 
as well as adjacent facilities that could be impacted by the construction of the 
Project. 

 Assess the feasibility of the proposed alignments, including the feasibility and 
schematic evaluation of retaining walls and slope angles for cuts and fills, and the 
effect the construction of the Project could have on adjacent facilities. 

 Assess potential stormwater infiltration or detention sites with regard to their 
feasibility, and to gather ground water data in accordance with storm water 
regulations. 

 Identify potential suitability of on-site materials as fill, and/or the usability of 
nearby materials sources. 

 For structures including, but not limited to, bridges, cut-and-cover tunnels, large 
culverts, walls, bored tunnels, or other structures or elements requiring trenchless 
technology, provide adequate subsurface information to assess feasibility of the 
Preliminary Design and to help quantify risks. 

 For projects that may require ground improvement to achieve the Preliminary 
Design, provide adequate information to assess feasibility and to assess the 
potential impacts to adjacent facilities due to the ground improvement. 

 For projects that may include the potential for landslides, rockfall areas, and 
debris flows, provide adequate information to evaluate the feasibility of various 
stabilization or containment techniques. 

 
To accomplish these goals, the geotechnical investigation should include, but not be limited 
to, the following: 
 

 A review and compilation of historical records including previous borings, 
previous reports and design plans of existing facilities. 

 A geological site reconnaissance of the Project corridor, focusing on all key 
project features, and identification of potential geological and geotechnical 
concerns or potential hazards within and adjacent to the Project corridor. 
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 A subsurface investigation consisting of an appropriate combination of borings, 
cone penetration tests, field testing, field instrumentation (such as piezometers or 
inclinometers), geophysical surveys, and laboratory testing. 
 

Geotechnical Engineering 
The Department should conduct the necessary geotechnical engineering for the Project to 
support the development of the Preliminary Design and evaluate its feasibility during the 
Procurement Process. 
 
The focus of any geotechnical analysis or design conducted to develop a Design-Build 
project should be to evaluate feasibility, and to minimize the risk of Short-List Proposers 
including wide swings in the bids due to geotechnical issues that have not been adequately 
defined. Issues of feasibility, instead of resulting values, are the most important to determine. 
 

For example, if shafts or piles are proposed as foundations for a bridge, the specific 
foundation loads will not be known accurately enough during the RFQ and RFP 
development to determine foundation depths and sizes; therefore, detailed analysis of 
foundation skin friction and end bearing resistance would be of little use since the 
Design-Builder would have to repeat such calculations during Final Design. 
 

What is of more use is whether shaft or pile foundations are feasible to install, considering 
impacts to adjacent facilities, ability for equipment of sufficient size to access potential shaft 
or pile locations, etc. Enough information must be provided to the Short-List Proposers so 
that they can determine what foundation types are feasible and what construction problems 
may be encountered due to difficult ground conditions such as unanticipated bedrock 
encountered along the Project corridor. 
 
Typically, geotechnical engineering in preparation of a Design-Build project should assess 
feasibility and risk associated with the Preliminary Design and should consist of the 
following activities: 
 

 Feasibility of proposed alignments with consideration to feasible slopes or need 
for walls, including applicable wall types, along the Project, and the potential 
impact of those fill or cut slopes and/or walls on adjacent facilities. 

 Structure foundation feasibility, including wall foundation types, and any 
associated constructability issues that could contribute to risk, and potential 
impacts to adjacent facilities. 

 Seismic hazard assessment, including site specific ground motion studies (if 
appropriate for the Project corridor and Project Scope), and the potential for 
liquefaction and associated seismic hazards caused by liquefaction. 

 Preliminary assessment of other existing or potential geologic hazards such as 
landslides, rockfall, debris flows, etc., as well as the feasibility of mitigation 
strategies. 

 Need for ground improvement to stabilize unstable ground, liquefaction, and 
excessive settlement, including the feasibility of various ground improvement 
techniques and their potential impact on adjacent facilities. 
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 Whether or not on-site materials will be usable as construction materials. 
 Feasibility of site conditions present to infiltrate runoff water. 
 Need for dewatering, its feasibility, and its potential impact to adjacent facilities. 
 Any other geotechnical design activities needed to assess risks, to help establish 

baselines, to ensure feasibility of the Preliminary Design, and to assist the 
Department to develop an estimate for the Project. 

 
For soil liquefaction on the Project, a preliminary assessment of the depth and extent of the 
liquefiable soils should be provided to the Short-List Proposers. A preliminary assessment of 
the feasibility of potential mitigation schemes should be provided, as well as an assessment 
of the impact of liquefaction on the existing and proposed Project features. A complete 
liquefaction investigation and hazard assessment should be included in the RFP to ensure 
bidding consistency if one or more of the following is true: 
 

 The potential mitigation schemes for liquefaction hazards could affect the 
decision on whether to widen or replace an existing bridge or similar structure. 

 The design assumptions and parameters needed to perform a liquefaction 
assessment should be provided to the Short-List Proposers since these values 
could vary significantly between Short-List Proposers such that the Project Scope 
could vary significantly. 
 

For example, one Short-List Proposer assumes no stabilization is needed, 
while others assume that stabilization is necessary or the bridge must be 
replaced rather than widened. 

 
Similarly, for complex site conditions and large important structures, it may be advisable to 
include the results of site specific seismic ground motion or seismic hazard studies in the 
RFP rather than just as informational documents. 
 
Preliminary Geotechnical Report (PGR) 
The Department may prepare and release a Preliminary Geotechnical Report (PGR) for the 
Project that will document and summarize the data gathered, will include preliminary 
analyses and will form the common basis for the Short-List Proposers’ preliminary design 
and cost estimates. 
 
The PGR should contain all the relevant factual geotechnical data gathered for the Project, 
and should be included in the RID released with the RFP. The PGR should contain the 
following information: 
 

 A summary of the site reconnaissance and description of the geologic and 
geotechnical conditions that are anticipated to impact design and construction of 
the Project. 

 A description of the geotechnical site exploration program, including any 
explanatory information needed to understand the boring logs and in-situ field test 
logs. 
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 The logs of all borings, test pits, and other site investigations, including any 
existing subsurface geotechnical data. 

 Ground water measurements. 
 A description of the geologic and seismic setting for the Project corridor (at a 

regional level). 
 Results of all field tests conducted. 
 Installation details, logs, measurements, and results of all geotechnical field 

instrumentation installed for the Project or existing geotechnical instrumentation 
and measurements and results which are relevent for the Project. 

 A description of all laboratory tests conducted and the test results, as well as any 
previous geotechnical laboratory test results that are relevant for the Project. 

 
In addition to presenting the data collected, the PGR can also serve as an interpretive 
geotechnical document used to establish a common understanding between the Short-List 
Proposer and the Department of the subsurface conditions, their potential impacts, and effect 
of risk on the design and construction of the Project. The PGR should be considered to be the 
primary interpretation of the Project geotechnical subsurface conditions and their potential 
effect on design and construction of the Project as presented in the RFP. 
 
The PGR should establish the geotechnical baseline regarding subsurface conditions present 
within the Project, but specifically focused on the Preliminary Design as presented in the 
RFP. The geotechnical baseline should be primarily focused on conditions that affect 
construction risk, or possibly providing some guidance on how certain geological conditions 
are normally interpreted in this geographic region which, for Final Design purposes, may 
affect project cost. The geotechnical baseline should clearly define the specific geotechnical 
conditions the Short-List Proposer should consider as the basis for developing the Proposal. 
The geotechnical baseline is also used to allocate risk between the Department and the 
Design-Builder. The geotechnical baseline is not intended to be used directly in the Final 
Design. The selected Short-List Proposer, the Design-Builder, will conduct the final 
geotechnical investigations and will develop the Final Geotechnical Report for use in the 
Final Design of the Project. 
 
When establishing the geotechnical baseline in the PGR, it must be recognized that 
subsurface conditions are inherently variable, and that variability can translate to design and 
construction risk. The geotechnical baseline; however, must be as clear and concise as 
possible, conveying to Short-List Proposers the content and variability in the conditions 
being addressed. The geotechnical baseline represents engineering interpretations or 
assumptions about geotechnical conditions that can affect the design of a Project feature or 
its constructability, expressed as contractual representations of anticipated geotechnical 
conditions. Since the information represents judgment or conclusions based on data collected 
and, as such, is interpretive by nature, the PGR should generally not be included or drawn 
into the Contract, but be provided to the Short-List Proposers “For Information Only” and 
included in the RID. 
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Preliminary Geotechnical Information 
The Department should release to the Short-List Proposers all available geotechnical 
reference documents, including borings, test results, and any PGR prepared for the Project, 
but also any existing documents that include interpretive or recorded information on the 
geologic and geotechnical conditions along the Project corridor. The collection of such 
documents is generally referred to as the Preliminary Geotechnical Information (PGI) which 
should be included in the RID released with the RFP. These documents could include, but are 
not limited to, the following: 
 

 Geotechnical interpretive reports, which may include a formal PGR, containing 
results of preliminary geotechnical engineering used to establish the feasibility of 
the Preliminary Design and to help quantify geotechnical risks. 

 Interpretive geotechnical background information that was used to assess the 
feasibility of the Preliminary Design or which could be used by the Design-
Builder as background information in support of the geotechnical design activities 
(e.g., geologic stratigraphy). 

 As-built information for existing facilities within or adjacent to the Project 
corridor that may or may not be directly affected by the Project. 

 Detailed design plans and construction records for existing facilities within or 
adjacent to the Project corridor. 

 Historical information about the Project corridor. 
 

Based on the size and location of the Project, Project Budget, and level of effort the 
Department determines is appropriate, the volume of information included in the PGI can 
vary greatly but it is intended that all relevant representative information be provided to the 
Short-List Proposers in an effort to reduce the risk for both the Proposer and the Department 
throughout the Project. 

INTER-AGENCY AGREEMENT 

An Inter-Agency Agreement (IAA) between the Department and another State or local 
agency, such as the Arkansas Department of Environmental Quality (ADEQ), Union Pacific 
Railroad, BNSF Railway, or a City or County Government, is often required for projects the 
size which are attractive as a D-B Project. The IAA required for completion of the Project 
will, in most cases, be obtained by the Department prior to issuance of the RFP to ensure all 
commitments and requirements of the agencies are known when the Short-List Proposer 
prepares the Proposal in response to the RFP. There may be some projects where it is 
advantageous to the Department to finalize a particular IAA after submission of the 
Proposals due to the variable nature of the anticipated design and/or construction limits based 
on the Proposal of the selected Short-List Proposer. 

UTILITIES AGREEMENT 

A Project Utility Agreement (PUA), either formal or informal, required for an adjustment, 
whether for protection only or relocation of the utility, is normally obtained by the 
Department prior to the issuance of the RFP. A PUA may include a Master Agreement along 
with several Sub-Agreements between the Department and the particular Utility Company. 
The Sub-Agreement addresses each particular instance where a utility relocation or 
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improvement is required based on the Final Design from the Design-Builder. If the Master 
Agreement has been completed and executed with one or more Utility Company, it may be 
advantageous to include the PUA in the RID. In such case, the Sub-Agreement is based on 
the actual design and cannot be completed until the Design-Builder has the Final Design in a 
mid-stage form to identify all the potential impacts to the utility sufficient to complete the 
Sub-Agreement. The construction work associated with the relocation will be coordinated by 
the Design-Builder to match the intended work schedule. When the utility modifications are 
included in the Project Scope, and risk is allocated to the Design-Builder, it is imperative the 
control of the work remain with the Design-Builder. 

PUBLIC INVOLVEMENT 

A D-B project does not reduce the need for a comprehensive Public Involvement Program 
from what would be required for the more traditional DB-B project. In most cases, a D-B 
project will require that the public involvement be more comprehensive or enhanced due to 
the more aggressive schedule generally required by such projects. All public involvement 
and public notification currently required by the Department under existing statutes for more 
traditional DB-B projects are required for a D-B project, but the required involvement of the 
Department, timing, and supportive design detail is dependent upon the Project type and 
location. 

PUBLIC INFORMATION 

The Department must maintain superior public communication throughout the duration of 
any project in order to maintain the Department’s role as a good neighbor, maintain a 
positive opinion, and avoid developing a negative perception of the Project. On any 
transportation project, the public will recognize that the work is controlled by the Department 
and, as such, the Department should provide accurate and timely public information. In a D-
B project, the Design-Builder can play an important role and provide support staff during the 
Implementation Phase of the Project to facilitate the interaction between the public and the 
Department. In most cases, the Design-Builder possesses a more detailed and intimate 
understanding of the Project maintenance of traffic, traffic staging, and day-to-day issues and 
impending changes of the Project over which the Design-Builder has direct control. The 
Department can capitalize on the Design-Builder’s intimate knowledge and expertise by 
requiring key information and communication protocols in the RFP. 
 

For example, the Design-Builder can be required to provide timely information about 
the Project, coordinate and communicate final design details or construction status, 
provide materials for public meetings or distribution, or attend and actively participate 
in public meetings. 

 
While the Design-Builder can be required by the DBA to be cooperative and facilitate a 
positive impact/experience for the public, the ultimate responsibility for public information 
remains with the Department. 

REFERENCE INFORMATION DOCUMENTS 

As noted in an earlier section, the outcomes of the Preliminary Engineering and 
environmental processes for a D-B project provide important information and requirements 
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to be relayed to the Short-List Proposers as part of the RFP. The preliminary studies, 
analyses, and conclusions, if any, should provide a basis for describing the Department 
expectations for the Project by defining significant unknown issues of the Project while 
leaving opportunities for D-B innovations. The Department-provided information can be 
relayed as part of the Reference Information Documents (RID) or as part of the Project 
technical and general specifications. Refer to the list following. 
 
The Department should take every effort to incorporate the latest and best reference 
information and documents in the RID. Unless specifically noted in the RFP and the DBA, 
the RID is provided “FOR INFORMATION ONLY”. The Short-List Proposer should not 
rely on the accuracy or completeness of the information being provided in the RID. Final 
Design decisions should be reached by the Short-List Proposer from information acquired by 
the Short-List Proposer or as shown in the technical provisions or exhibits of the RFP. Refer 
to Section IV – Design-Build Project Procurement Process for additional details. 
 
The RID provided to the Short-List Proposers with the RFP should generally include, but is 
not limited to, the following: 
 

 Preliminary Survey and Mapping 
 Project Environmental Documents 
 Inter-Agency Agreements 
 Value Engineering Studies 
 Schematic Plans 
 Preliminary Geotechnical Information & Preliminary Geotechnical Report 
 Hydraulic Studies and Reports 
 Right-of-Way Maps 
 Traffic Studies 
 Noise Studies 
 Existing Utility Plans, Maps & Agreements 

VALUE ENGINEERING 

A Value Engineering Study (VES) is not required for projects delivered using the D-B 
method (Section 1503(a)(3) of MAP–21), however, based on the parameters of a specific 
project, including size, history, complexity, importance and the type of design elements 
included, the Department may determine that a different perspective on some or all issues of 
the Project is warranted. In such case, a VES may be of benefit to the Project. The VES may 
be conducted by the Department prior to completion of the Procurement Phase, ideally before 
the release of the RFQ, but certainly prior to the release of the RFP to Short-List Proposers. 
For D-B projects, a VES also typically includes a review of the proposed technical provisions 
and Project Design Criteria (PDC). 

STIPEND FOR UNSUCCESSFUL PROPOSERS 

In the more traditional DB-B process, the Department does not reimburse the Contractors 
that submit responsive bids but are unsuccessful in selection for the Project. In the D-B 
process, the costs associated with the preparation of the Proposal documents in response to 
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the RFP are significantly higher than a DB-B contractor’s costs to submit a DB-B bid. It is 
currently an industry practice to compensate the un-successful Short-List Proposers to 
address some of the financial investment in the Project. It is in the Department’s best interest 
to encourage as many capable firms to respond to the RFP as possible.  The Department 
should pay a stipend to all Short-List Proposers that submit a responsive, but unsuccessful, 
D-B Proposal. Providing a stipend to the unsuccessful Short-List Proposers to pay for a 
portion of the development cost is an incentive to encourage the industry to participate in the 
process. A further discussion of stipend process is included as Appendix H. 
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Section IV. Design-Build Project Procurement Process 

INTRODUCTION 

The Department will normally utilize a two-step process during the Procurement Phase of the 
Project to select a Design-Builder. The first step is the Department solicitation for potential 
Proposers by releasing a Request for Qualifications (RFQ) leading to the selection of Short-
List Proposers. The second step is the release of a detailed Request for Proposals (RFP) to 
allow Short-List Proposers to respond with a Proposal, in accordance with the RFP, that 
ultimately results in a Best Value determination and selection of the Design-Builder. 
 
The RFQ and RFP are key parts of the Procurement Documents that will inform the 
Proposers of the Project requirements and the D-B selection process. The RFQ and RFP are 
two separate, although related, documents created to conduct the solicitation through the 
Procurement Process and allow the Department to make the final selection of the Design-
Builder which offers the Best Value solution for the Project. 
 

 The RFQ should focus exclusively on the Proposer understanding of the Project, 
qualifications and the Proposer’s previous experience including, but not limited 
to, safety, quality, fulfilling schedules and contract compliance histories on 
previous D-B projects. It must include a description of the Project, the 
requirements for submitting an SOQ, the SOQ evaluation process and SOQ 
evaluation criteria, and overall procurement schedule. The SOQ is the document 
that will provide the qualifications and experience of the Proposer relative to the 
Project Scope as presented in the RFQ. 

 
 The RFP should be comprised of a compilation of documents which define the 

Project components, including Project Design Criteria (PDC). The RFP describes 
the Project, the requirements for submitting a Proposal, the selection process, the 
evaluation criteria, the technical requirements for designing and constructing the 
Project, and the various documents required to establish the Proposer plans and 
abilities to perform and manage the Project. The RFP should include the 
requirements for a Project Management Plan (PMP) and Quality Management 
Plan (QMP), as well as the DBA terms and conditions. 

 
The RFP, including all technical and administrative provisions, references and guidance 
documents, form the basis of the Design-Build Agreement (DBA). At the time of the 
Contract award, the relevant components of the RFP and the winning D-B Proposal are 
combined with the administrative agreement to form the overall DBA. 
 
The Department Procurement Team (DPT) efforts in developing a D-B project are 
specifically related to clearly establishing project requirements, performance criteria, Project 
Design Criteria (PDC), and Project goals. The ideal D-B project solicitation would include a 
definition of end result criteria to meet all of the Project goals while minimizing prescriptive 
measures on how to obtain the design and construction results. 
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PROJECT DIRECTOR 

A Project of the size and importance that will be attractive to the Department as a D-B 
project, will extend several years from initial project identification through all the stages of 
the project, i.e. preliminary engineering, environmental, procurement, and subsequently 
design/construction. The Department should designate a Project Director (PD) early in the 
Project development and designate the PD as the sole contact person for information release 
throughout the life of the Project. Once a PD is assigned to the Project, most Department 
communication and correspondence with the outside parties should be shifted to the PD and 
any other Department office should refrain from accepting, or responding to, any private 
entity communication concerning the Project. Communication with government and agency 
departments, such as the FHWA, may continue to be received by the Department main 
offices and correspondence forwarded to the PD, or as otherwise determined appropriate by 
the Department for the Project. 
 
The PD should be responsible to manage and administer the Project and should have 
delegated authority to represent the Department in all matters except those issues that require 
a higher authority by law. The PD is usually a Department employee; however, it may be an 
employee of an outside firm if deemed appropriate by the Department. 

DEPARTMENT PROCUREMENT TEAM 

Development of the Procurement Documents and the process utilized to select a Design-
Builder is a unique experience in that the effort involves creating documents other than plans, 
technical specifications and selection factors to receive just the lowest responsive bid. The 
Department Procurement Team (DPT) must maintain a clear understanding of the desired 
outcomes throughout the D-B project development and procurement. 
 
The DPT must have an understanding of the tasks and steps leading up to the selection of the 
Design-Builder and the methods by which the Design-Build Agreement (DBA) will be 
administered during the Implementation Phase. In contrast to the more traditional DB-B 
process, additional tasks and steps related to preparing the RFQ and RFP and selection of the 
Design-Builder must be addressed. The composition of the personnel assigned to the DPT 
may vary widely from project to project, but in general, the DPT should be a multi-
disciplined group consisting of engineers and other technical/professional staff with design, 
construction, materials, contract administration, and legal expertise. If significant project 
development is required, additional dedicated team members should be considered. All team 
members should agree early in the process on the Project goals, quality expectations, risks, 
risk assignment, and other important issues. An example of a representative organization 
chart for the DPT is included as Appendix E-1. 
 
The DPT should develop the Evaluation Scoring Criteria (ESC) in collaboration with other 
responsible agencies, such as FHWA, for the two steps of the Project Procurement Process 
requiring evaluation prior to releasing the respective documents. The ESC for the SOQ must 
be in “final” form when released with the RFQ. The ESC for the Proposal, which is provided 
in response to the RFP, may be included in the RFQ on a “preliminary” or “draft” basis; 
however, must be in “Final” form when subsequently released with the RFP. While the 
Proposal ESC may be adjusted by the DPT in response to concerns of the Department, 
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potential Proposers, or responsible agencies prior to the release of the RFP, the adjustments 
should be minor and total reorganization or modification to the Proposal ESC is not advised 
and should be avoided. 

PROJECT TRAINING 

Each individual assigned to the procurement, evaluation, or monitoring during the 
Procurement Process should be required to attend training. It is important for each individual 
to understand how a D-B Procurement Process functions, how the RFQ or RFP is organized, 
how the evaluation and selection process should function, and what their specific role and 
responsibilities will be in the process. It should be stressed that a D-B project requires a more 
comprehensive contract between the Department and the Design-Builder including design, 
control and some administrative functions not present in a more traditional DB-B 
construction contract, and all aspects of the DBA are just as binding as a construction 
contract. The Department should develop a training curriculum that is available to all 
individuals prior to their involvement in the Procurement Process, preferably prior to the 
issuance of the RFQ. 
 
The training should educate individuals on their respective roles and responsibilities as 
developers and evaluators and review procedures for each phase of the D-B Procurement 
Process including the SOQ and Proposal evaluations. The training will present, in general 
form, the Evaluation Scoring Criteria (ESC) developed for the Project evaluation(s) and 
documented within the respective Procurement Document. 
 
Each person assigned to be an evaluator or Evaluation Observer for one or more steps of the 
Procurement Process, should attend more in-depth training which should be completed prior 
to the evaluation of the Statement of Qualifications (SOQ) and the Proposals provided in 
response to the RFQ and RFP, respectively. All the evaluators that participate in one or more 
of the evaluations are referred to as members of the Project Evaluation Team (PET). PET 
members must be integrally knowledgeable in the ESC, with an emphasis on their particular 
portion of the evaluation, so that the scoring among PET members is consistent in common 
sections and that the PET provides consistent scoring between the respective SOQ or 
Proposals submitted. As part of the training, the primary risk elements should be discussed as 
well as how the DPT has allocated and attempted to mitigate the Project risks which will be 
important to fully understand during the evaluation of the SOQ and Proposals. 

CONFIDENTIALITY AND SECURITY 

It is important to understand that the Procurement Process, and the requisite evaluations and 
selection, is a very competitive process. As such, the Department as a whole, and the DPT 
and PET in particular, has the authority and obligation to keep certain Proposer information 
confidential throughout the Procurement Process. The Proposer information, including firm 
financial information, Proposer team configuration and personnel, schedules, and other 
proprietary information is held in strictest confidence throughout the process. While much of 
the information for the selected Design-Builder will be released to the public at the end of the 
process, the unsuccessful Proposers information should remain confidential unless otherwise 
required for release by statute, judicial mandate or some other requirement. 
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Confidentiality is critical to the integrity and validity of the Procurement Process and 
acceptance of the evaluations and selection processes. Each participant in the Procurement 
Process must be required to sign a Confidentiality Agreement and a Conflict Disclosure 
Statement before contributing to, monitoring of, or observing any phase of the Procurement 
Process. 
 
It is recognized that forming a large PET may run counter to this confidentiality requirement 
and can become a management issue to maintain and oversee. The Department should 
balance the need for specific expertise, observation or supervision vs. the absolute need for 
confidentiality. Example forms of a Confidentiality Agreement  and a Conflict Disclosure 
Statement are included as Appendix F-1 and Appendix F-2, respectively. 
 
The Project Director (PD), or appointed designee, should be the sole point of contact for all 
outside correspondence throughout the Procurement Process in a similar manner to the more 
traditional DB-B construction advertisement period. The required personnel and methods of 
internal and external communication from the Department, the Department Project Office 
(DPO), and the DPT to any other parties should be clear to everyone involved or responsible 
for, the Procurement Process for the Department. This communication protocol, including 
designation of the Department’s single point of contact, should be clearly stated in the RFQ 
and RFP. 

PROPOSER REQUEST FOR CLARIFICATION 

The Department, and similarly the DPO, should be aware that the development of the D-B 
Proposal involves an extensive design effort by each Short-List Proposer and will likely 
generate a greater number of Proposer Requests for Clarification (PRFC) from a Proposer 
than a standard DB-B project. In addition, responses to PRFC will need to be quickly and 
efficiently developed and returned. The internal processes within the DPO and the 
responsible staff size should be modified to reflect the increased requirements to address the 
anticipated PRFC prior to the issuance of the RFQ and RFP. 

LOCATION AND LOGISTICS 

Due to the sensitive and confidential nature of the SOQs and Proposals, and the necessity for 
SOQ and Proposal details to be remain secure, all evaluations should take place in a single 
secure location, with PET members involved in the evaluation working only at that one 
location during the evaluation. Copies of SOQs or Proposals, notes, and evaluation materials 
should remain in a secure locked room at the completion of each day’s work. For instance, 
the SOQ evaluation might require a week of intensive work in a conference room and 
adjoining offices reserved for the evaluation. PET members should be required to establish a 
schedule that would complete each evaluation process within the timeframe allotted. 
Documents will not be accessible to the general public, to Proposers, or to other Department 
employees not involved in the evaluation process or authorized to observe the process. 
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DESIGN-BUILD PROCUREMENT PROCESS OVERVIEW 

An example of a flow-diagram representing a Design-Build Procurement Process is included 
as Appendix G. 
 
Some of the general steps included in the process are discussed below: 

 Step 1: Issue Solicitation of Interest (Optional) 

Prior to the initiation of the formal Procurement Process that occurs when an RFQ is 
released for a D-B Project, the Department may consider releasing a Solicitation of 
Interest (SOI) or Request for Letter of Interest (ROI) requesting a Letter of Interest 
(LOI) from interested industry firms. The information provided with the SOI is limited 
to a brief project description, history and information concerning the intended 
Procurement Process and a general procurement timeline. The SOI should inform the 
industry that the Department has committed to the Procurement Process for the Project 
and is continuing to work towards releasing an RFQ with the intention of following 
with an RFP. The LOI provided by the respondents is limited and non-technical based 
on the information provided in the SOI and, as such, is an independent non-binding 
document separate from the DBA. While the LOI is non-binding, it can be informative 
to the Department, indicating what level of interest exists in the industry in pursuing 
involvement in all or a portion of the Project. The SOI should require that the LOI be 
delivered to the Department Project Office (DPO) or, if one has not been established, 
the Project Director (PD). 

 Step 2: Pre-Qualification (Optional) 

The Department may require that the Proposers, or possibly only the Design-Builder, 
any component firms/personnel be pre-qualified prior to execution of the DBA with the 
Department. Where required by State or Federal law, the Design-Builder must be able 
to provide design or construction services by Licensed or Registered Professional 
Engineers in the State. The Department standard pre-qualification requirements should 
apply to each firm providing construction services. The contractor pre-qualification 
requirements would apply to each firm based on the applicable category(ies) for which 
that firm provides services on the Project. Each firm or personnel required to be pre-
qualified, must be pre-qualified prior to the date established in the Procurement 
Documents. 
 
The date stipulated for pre-qualification can vary with the size and complexity of the 
Project and the Procurement Process. The following dates are suggested as possible 
deadlines for pre-qualification depending on the requirements of the Project. 
 

 14 days prior to SOQ Submission Date, or; 
 SOQ Submission Date, or; 
 30 days prior to Proposal Submission Date, or; 
 Proposal Submission Date 
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Recognizing that in the pursuit of a large project, a large number of the Proposers and 
their component firms and personnel may be based out of state. If pre-qualification 
were required of all teams at or near the RFQ stage, the Project pre-qualification 
requirements could cause considerable activity by the Department reviewing firms or 
personnel pre-qualification of ultimately unsuccessful Proposers, who may not 
subsequently provide any services to the Project after the Department expended the 
time/effort to pre-qualify. 
 
It may be in the Department’s best interest to limit pre-qualification verification or 
implementation to the selected Short-List Proposer (Design-Builder), component firms 
and personnel. In such case, the following dates are suggested: 
 

 30 days prior to DBA Execution Date, or; 
 DBA Execution Date 

 
If a component firm cannot meet the requirements by the date required, then the 
selected Proposer should be required to develop a plan to replace the impacted firm 
with another firm, approved by the Department, capable to meet the requirements. 
Ultimately, if the selected Proposer is unable to find an adequate replacement, then the 
Department may close negotiations with the selected Proposer and enter negotiations 
with the next highest ranking Proposer. All Department standard pre-qualification 
requirements should also be applied to a Design-Builder that might submit an 
Unsolicited Project Proposal (UPP). A further discussion of an UPP is included as 
Appendix C. 

Step 3: Prepare the Request for Qualifications 

The Request for Qualifications (RFQ) is a request from the Department to interested 
Proposers to submit a well-defined package typically outlining historical information 
related to qualifications, capabilities, experience and past performances on specific 
issues pertinent to the D-B Project, Proposer team organization, Key Personnel, 
approach to quality management, and safety record. 
 
Formulating a response to the RFQ will require significant research and, depending on 
the requirements and the size of the Project; will require a significant effort of 
manpower and cost to the Proposer. The Department should consider the cost of 
preparing the Proposer’s Statement of Qualifications (SOQ) when drafting the 
requirements in the RFQ. Consideration should be given to the RFQ requirements to 
ensure responses will be useful in selecting the Short-List Proposers, and not merely 
interesting information. A detailed “approach” requirement should not normally be 
included as a requirement in the RFQ as any solutions offered in the SOQ would not 
likely be fully investigated and will not be guaranteed due to the amount of design 
related work that would be required to adequately address the topic. The detailed 
Project approach should be included in the Proposal in direct response to the specifics 
required in the RFP. 
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To ensure an equitable and fair comparison, a uniform SOQ should be rigidly defined 
in the RFQ. The maximum number of pages, font size, and submittal layout should all 
be defined. The SOQ Evaluation Scoring Criteria (ESC) should be included in the RFQ 
to reduce potential Proposers uncertainty of the Project goals and priorities. The RFQ 
should be structured to request information in a manner that allows the SOQ to be 
evaluated in an objective manner. The RFQ should request information about the 
Proposer’s Key Personnel and specific roles on the Project which would allow a 
Proposer to demonstrate the team strengths while permitting the Project Evaluation 
Team (PET) to determine whether a Proposer is among the most highly qualified to be 
selected as a Short-List Proposer for the Project. 
 
The SOQ ESC should be specific enough to ensure that it is clear to the Proposer what 
required technical expertise/values are important for the Project. A clear, well defined 
RFQ will help to ensure that the most highly qualified Proposers are selected as a 
Short-List Proposer and subsequently submitting a Proposal in response to the RFP. 

 
The ESC used to evaluate the SOQ must be related to the important aspects of the 
Project, be clearly defined and be measurable. It is best to request information that is a 
matter of record and available to the public. The experience normally provided by a 
Proposer is usually associated with projects that have already been completed by 
members of the Proposer team. The validity of a Proposer’s experience should be tied 
to the Key Personnel, rather than corporate history. Any requirement for project 
experience in the RFQ should include a performance element. Proposers may include 
out-of-state work from various owners, many in response to requirements for work 
experience. To provide organization to the varied information that could be provided, 
the RFQ should provide a standardized reference form the Proposer is required to fill 
out which includes the owners of completed projects. One advantage of this approach is 
that it places the responsibility of delivering a timely response onto the Proposer and 
also helps to ensure timely, accurate reference information. The RFQ should define the 
ideal type of experience for particular positions to obtain the maximum score, and 
include a step-wise point reduction for lesser experience. 
 
If a financial statement is desired by the Department, then the RFQ should clearly 
define the specific information that would be acceptable as a minimum requirement. 
Many contractors may already have pre-qualification approval through the Department 
Contracts Office. 
 
The SOQ ESC should focus on specialized capabilities anticipated for the Project. As 
part of the SOQ ESC, the individual criteria are normally weighted according to their 
relative importance to the successful completion of the Project. The actual criteria 
selected for use within a particular RFQ should be applicable to the Project and the 
Proposer’s ability to perform the work of the Project. To engage the breadth of the 
industry availability and experience, it is important to avoid criteria that are so 
restrictive that few, if any, Proposers can meet the minimum requirements. 
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The Department Procurement Team (DPT) should consider including requirements for 
the following types of information when developing the RFQ: 

 
 Individual experience of the employees of the Proposer and other members 

of the Proposer team with the D-B process 
 Corporate experience of the Proposer or other members of the Proposer 

team with D-B projects 
 History of the Proposer team working together 
 Specialized design and construction capability for the Proposer Key 

Personnel 
 Experience with complex construction staging, traffic control or site 

conditions 
 Safety record of the Proposer and/or the component firms 
 Proposer Key Personnel, such as the PM, design manager, construction 

manager, etc. 
 Historical performance of quality on previous projects 
 Project quality management 
 Bonding record or proof of bonding ability 
 Pre-qualification of the Proposer and/or component firms. 
 Proposer and members of the Proposer team past performance on awarded 

contracts such as completion, liquidated damages, quality, claims, fines, 
schedule 

 Proposer financial capacity 
 Proposer experience with formal partnering activities 
 Proposer experience in similar types of work described by the RFQ 
 Proposer understanding of the local environment and Department practices 
 Proposer resource capacity and availability of staff 
 Proposer scheduling and control systems to track and manage project 
 Proposer specialized expertise that might reduce risk and assure the quality 

of the work performed on the Project 
 
When defining the required experience of Key Personnel in the RFQ, the DPT should 
avoid requiring more experience than absolutely necessary since it will not necessarily 
provide a better, more qualified product, but could greatly reduce the number of 
individuals available to participate on the Project. The definition of the individuals to 
be assigned to the Project will allow the Proposer to indicate particular personnel, some 
of whom may be very experienced in the industry but new to a specific firm. Most RFQ 
include a stipulation that the Key Personnel named in the SOQ cannot be substituted 
without the written consent of the Department. 

Step 4: Evaluate the Statement of Qualifications 

The evaluation and scoring of the Statement of Qualifications (SOQ) should be 
performed by the Project Evaluation Team (PET), which should ideally be comprised 
of individuals which possess a broad array of experience in the D-B delivery process. 
The SOQ ESC will establish the D-B evaluation scoring metrics and the PET members 
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should be trained on the purpose, content, and incorporation of the SOQ ESC into the 
evaluation in advance of the SOQ evaluation period. Since the PET will be comprised 
of individuals from various areas within the Department, scoring the submittals in a 
common, secure environment should provide opportunity for sharing of expertise as 
well as help reduce the required time for outside research by individual PET members. 
 
A common evaluation location will also allow for information exchange and work-load 
sharing during the evaluation process to allow for any weakness in the PET staff to be 
minimized. For instance, if an individual on the PET has no past experience with 
quality management then he/she may not be the appropriate member to score on that 
particular section and the scoring can be performed by another PET member. By 
allocating the areas of responsibility, and working as a team in scoring, the PET can 
ensure that all SOQ are scored fairly and consistently. 
 
The intended result of the RFQ process is to select the best three to five Proposers 
based on the evaluation scoring of the SOQ. The top ranked Proposers will herein be 
referred to as the Short-List Proposers. 
 
During the SOQ evaluation, the Department may wish to obtain additional information 
concerning the personnel or organization. In such case, the Department, through the 
DPT, may issue a formal Department Request for Clarification (DRFC) to the 
respective Proposer to allow a response to provide information to clarify a specific 
portion of the SOQ. The DRFC should be focused on a specific area or page in the 
SOQ and not include a “general” question. The response should be brief and considered 
an addendum to the original submission and the Department should not allow the 
resubmission of the entire SOQ to address the issue. The Department is not obligated to 
request the additional information from a Proposer. While the implementation of this 
process should be minimized to avoid potential protests, it may be considered in an 
effort to fairly evaluate the SOQs, and in particular, to avoid classifying the respective 
SOQ as “non-responsive” and rejecting the submittal. 
 
The Department will subsequently request the Short-List Proposers to participate in the 
next step of the selection process by preparing a Proposal in response to the impending 
RFP. It should be noted that increasing the number of Short-List Proposers above three 
might not be in the best interest of the Project. The Short-List Proposer’s cost to 
prepare a D-B Proposal is extremely high and increasing the number of Short-List 
Proposers beyond the minimum might cause some Proposers to back out of the RFP 
portion of the selection process. Unless the submitted SOQ’s are likely to result in 
significantly different Proposal results, the number of Short-List Proposers should be 
minimized to what the Department determines would reflect as the right mix to 
maximize the design/construction value for the Project. 
 
The Short-List Proposers represent the Proposers that have been scored the highest in 
the SOQ evaluation and who are deemed to be most highly qualified to perform the 
required services of the Project. Following the SOQ evaluation/scoring process by the 
PET, the PET recommendations for the Short-List Proposers will be forwarded to the 
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Project Steering Committee for review, discussion, and confirmation. Upon 
confirmation of the Project Steering Committee, the Deputy Director/Chief Operating 
Officer will present the Short-List Proposers to the Director for approval. 

Step 5: Prepare the Request for Proposals 

General 
The purpose of the Request for Proposals (RFP) is to furnish sufficient information for 
a Short-List Proposer to prepare a detailed Proposal which would normally include both 
a Technical Proposal and Price Proposal, although some projects may only require a 
Technical Proposal based on the particular project procurement type and requirements. 
 
The RFP should include the design requirements, the design standards, allowable 
design exceptions, design services required, the project constraints related to traffic, 
utilities, the environment, right-of-way, construction requirements, and the construction 
management services required. The intended Department roles and responsibilities 
should also be included in the RFP. 
 
Depending upon the size and complexity of the Project, the Department should consider 
issuing a draft of the RFP prior to the issuance of the final RFP. This practice 
encourages collaboration with Short-List Proposers and the refinement of the RFP. The 
review of this process may be combined with the One-on-One Meeting concept 
described in Appendix I. 
 
Consideration of the Proposer 
Developing the Proposal in response to an RFP is a significant effort to the Short-List 
Proposer that should not be overlooked in overall project scheduling or underestimated 
in amount of resources dedicated to the task. The Proposal preparation portion of the 
Procurement Process is where the Department has the opportunity to refine the Project 
components, Project Scope and desired outcome of the Project. The RFP should 
provide a significant amount of detail about the Project and the intended final product. 
 
The primary purpose of the RFP is to outline the desired outcomes and specific 
requirements for the Project as well as specific requirements for the Proposal regarding 
the technical approach to executing the Project and the proposed cost to complete the 
Project. It is important that the RFP request information regarding specific design and 
construction actions, intended final products, construction staging, traffic control, and 
project management plans. In addition, the Department should consider requesting 
descriptions or design development of specific project elements to a specified level, to 
demonstrate the intent of the Short-List Proposer. Other items, such as project 
management plans, safety plans and public information plans, may be outlined as part 
of the Proposal and submitted complete after the Contract award for the review of the 
Department. 
 
The RFP should require the Short-List Proposer to prepare specific design concepts 
only as needed to demonstrate their Project approach. The requirements should include 
narratives, sketches, drawings, charts, and graphs to support the description of their 
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concepts required to complete the Project as represented by the Proposal. The level of 
detail required for any given component should be directly related to the importance of 
the component to the overall Project and that importance should be reflected in the ESC 
developed for the Proposals. 
 
The RFP should contain the Proposal ESC so that the Short-List Proposers are not 
required to “guess” at how much value is being placed on an individual component. 
 
The RFP should focus submittal requirements based on the key project goals most 
desired consistent with the allocation of technical points in the Proposal ESC. When 
specific information is required to properly evaluate and score a Technical Proposal, 
only then should it be included as a requirement, however, when the RFP requires an 
increased level of detail unnecessarily, the RFP is placing an overly-heavy initial design 
burden on the Short-List Proposer. Any excessive efforts and cost may not be 
appropriate at the level of design represented in the Proposal. It is acceptable to require 
certain technical components to simply meet the established contractual standards and 
be scored on the basis of Pass/Fail, rather than allocating points to each technical 
component. The end-product will still be required to meet the requirements outlined 
within the RFP but the Short-List Proposer can avoid placing an inordinate number of 
hours advancing portions of the design arbitrarily to meet the required effort for the 
Proposal. 
 
Proposal Evaluation/Scoring 
The assignment of technical points and weighting factors to produce an ultimate 
Technical Score is a common method to reflect what is important to the Project, the 
Department, and reflect what areas the Department desires innovation/attention on the 
Project. This method can be a very effective way of conveying the Department interest 
or perceived value to the Proposer; however, care should be taken not to 
disproportionately overvalue a particular area of the Proposal that could skew the 
overall results. 

 
Areas which will receive technical points will vary with each project. 
 

For example, if a primary goal is to maintain minimum public impact with 
construction traffic, then requiring clear, well defined maintenance of traffic 
strategies/commitments is appropriate. 

 
Components of an RFP 
The general components of the RFP include: 

 
 Instructions to Proposers (ITP) 

o General Requirements 
o Project Description 
o Requirements of the Proposal, Contents List and Evaluation Criteria 
o Procurement Questions & Clarifications 

 Agreement 
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o Commencement of Construction; Construction Procedures 
o Environmental Issues/Requirements and Hazardous Materials 
o Bonding and Surety Requirements 
o Warranties 
o Payments 
o Scope of Work Changes 
o Damages 
o Project Completion and Acceptance 
o Cooperation and Governance 
o Project Schedule 

 Technical Provisions 
o Project Scope 
o Project Technical Provisions; Project Special Specifications/Provisions 

 Reference Material 
o Reference Information Documents 
o Project Risk Allocation Matrix 
 

The following Steps 5A through 5C describe the preparation and compilation of the 
various components of the RFP in no particular order. The development of the 
components can occur concurrently. 

Step 5A: Acquire and Organize Reference Material 

Reference Information Documents 

The reference material available in the Project corridor should be gathered by the DPT 
from the Department, other agencies, and other private sources, as applicable, then 
organized into a reasonable collection of Project specific reference documents. The 
collection of these documents could involve several months to obtain along with 
discussions and meetings with other agencies and other parties which could contribute 
documents to the collection. This collection of documents is herein designated the 
“Reference Information Documents” or RID. The RID should be released with the RFP 
to further define project history, existing conditions, requirements, and approvals or to 
provide any relative Project data. Types of RID materials may include maps, traffic 
forecasts, technical reports, design details, and environmental documentation. 

Step 5B: Instructions to Proposers 

General Requirements 

The general requirements detail how the Short-List Proposer should respond to the RFP 
and prepare the Proposal. The general requirements section is similar to the general 
requirements of a DB-B construction contract and contains process and procedure 
information related specifically to the evaluation/selection process. The supplementary 
submittal requirements of Disadvantaged Business Enterprise (DBE) and/or Minority 
Business Enterprise (MBE) participation and the escrow process of the selected Short-
List Proposer’s documents throughout the remainder of the Project should also be 
described. This section should be complementary to the standard specifications and the 
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Project specific special specifications/provisions. A brief Project Description, summary 
of the selection process, and detailed instructions of what must be submitted should be 
included in this section. 

Proposal Contents List and Evaluation Criteria 

The RFP should provide direction for the Short-List Proposer to prepare a Proposal that 
describes the proposed approach to the technical aspects of the Project in the Technical 
Proposal and to present the associated price structure in the Price Proposal. The 
Proposal contents list and Proposal ESC should describe the specific contents of the 
Technical Proposal, Price Proposal and how each of the requested details will be 
evaluated by the Project Evaluation Team (PET). 

Project Description 

The Project Description should be a written summary of the work included in the 
Project, the Project Limits and should be placed at the beginning of the RFP as an 
overview of the Project. The project requirements should be described completely and 
in a manner that will be easily interpreted and understood. The Department should 
conduct adequate research and investigations prior to RFP development to determine 
the facility requirements and clearly identify the Project needs and goals. 
 
The Project Description should be similar to an executive summary, and should 
function as an index of the key requirements of the Project. The description provides 
the who, what, when, where, and how parameters of the Project. The actual “how” 
portion should be determined by the Short-List Proposer in the Proposal. Significant 
issues related to the Project work should be addressed in this section, but the actual 
requirements are described in the Project Design Criteria (PDC) or in the Project 
technical provisions. The Project Description must reflect any changes in the Project 
Scope arising from clarifications provided by the Department as it moves through the 
Project development process and early procurement activities. 
 
The Project Description should define the purpose of the Project, its limits, unique 
conditions, design elements, physical components, schedule issues, and other items as 
necessary to fully describe the Project. Any Third party issues should be described, 
such as right-of-way acquisition, utility relocations, environmental mitigation, railroad 
facilities, and public information to provide the Short-List Proposer with a complete 
view of the Department goals and expectations for the Project. All documentation of 
such issues, including plans, agreements, etc. should be included in the Reference 
Information Documents (RID). 
 
Due to the importance of the Project Description, and the variations that could occur 
through the course of the Procurement Process, the description should be checked and 
updated regularly, as required, throughout the development of the RFP to ensure 
continued accuracy and consistency. The Project Description also serves as a quality 
assurance mechanism and functions as a stand-alone administrative aid for 
communicating the progress of the Project within the DPT, the Department, Project 
stakeholders and other interested parties. 
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Although the Project Description is a means of providing a description of Department 
intent, it should not be used as the mechanism to communicate contract requirements to 
the Proposer. The specific requirements of the Project should be established in the 
Project Scope, standard specifications, specific project special specifications, technical 
provisions, Preliminary Design represented by the schematics, and the Project Design 
Criteria (PDC). Even though the Project Description, in some form, should be included 
within the RFQ and RFP, it does not provide specific tangible information and is, 
therefore, a weaker link than the requirements of the DBA, and cannot be used as the 
basis of enforcement on the Design-Builder should conflicts arise through the course of 
the Project. 
 
Another goal of the Project Description is to highlight important Project issues that are 
critical to the success of the Project by communicating the key issues, along with the 
Project goals and expectations in narrative form so the Short-List Proposer can tailor 
the Proposal to best meet the needs of the public and the Department. 
 
When the Project Description is prepared, those Project elements that have generated 
the most discussion during project development should be highlighted as these elements 
are most likely the key elements of the Project and will also become the basis for 
establishing the Proposal ESC in the RFP. 
 
The Project Description typically contains the following subsections: 

 
 General Overview and Funding Limit 
 Project Purpose and Expectations 
 Project Components and Termini 

RFP Requirements 

The purpose of this section is to provide guidance in putting together an RFP to address 
elements that should be included in the RFP and the relationship and responsibilities the 
Department and the Design-Builder have within each element. Key sections of the RFP 
are discussed below. 

 
Technical Proposal Requirements 
The RFP should include well-defined requirements for a Technical Proposal. The 
RFP should include detailed instructions regarding the content and format of the 
Technical Proposal and a full description of the key requirements, the 
evaluation/scoring process, and the Best Value formula to be used by the 
Department for determination of the Best Value for the Project. 
 
In the event of Short-List Proposer questions concerning the Project Scope, the 
Department should contact all Short-List Proposers in writing to clarify the issues 
raised by the questions. The selected Short-List Proposer (Design-Builder) for the 
Project will be responsible for developing the Final Design based on the criteria 
and information contained in the RFP and for the construction of the facility in 
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compliance with the Final Plans and Project Specifications developed by the 
Design-Builder. 
 
Price Proposal Requirements 
Unlike a more traditional DB-B project, a D-B project is designed and constructed 
by a Design-Builder under a single contract with the Department. A Short-List 
Proposer submitting a response to the RFP must provide the Department a Fixed 
Maximum Price (FMP) that includes both design and construction activities along 
with any optional parameters that may be required by the RFP. 
 
In most D-B methods, the Department will provide the Project Scope, Project 
Schedule and other requirements, and the Short-List Proposers will provide the 
FMP in the Price Proposal, along with a Technical Proposal which defines the 
Proposer’s approach to the Project. The Technical Score from the Technical 
Proposal will be combined with the FMP to establish an Adjusted Price for each 
Proposal. One particular type of D-B methodology is referred to as the “Design-
Build to a Budget” method, also known as “Fixed Price-Best Design”, where the 
Department publishes a maximum Baseline Project Cost (BPC) as a criterion and 
the Short-List Proposers work within that BPC to provide the best possible 
proposal scope and schedule that will be attractive to the Department and be 
selected as providing the Best Value. 
 
Regardless of the type of D-B method selected for the Project, the RFP should 
include well-defined requirements for the Price Proposal. Most D-B projects are 
bid as LUMP SUM and any Short-List Proposer must provide an FMP in the 
Price Proposal. The selected Short-List Proposer (Design-Builder) would be 
compensated throughout the Project in accordance with the Schedule of Values 
(SOV) included with the Proposal. The RFP should require the Proposer to submit 
all other bid documentation required prior to the execution of the DBA. 
 
All the bid documentation included as part of the DBA should be held in escrow 
throughout the course of the Project for security and to facilitate future resolution 
of payment issues and change order requests. 
 
Technical Proposal and Price Proposal Inclusion 
The RFP should specify that the Technical Proposal and Price Proposal submitted 
by the selected Short-List Proposer (Design-Builder) will be referenced and 
included as part of the DBA. The Design-Builder is obligated to design and 
construct all elements of the Project using the resources, Key Personnel, 
procedures, and construction methods upon which the Department based its 
selection. Design elements not specifically identified in the RFP requirements, but 
included in the Technical Proposal, are required to be provided for the Project 
since they are incorporated into the DBA. Such elements may not be eliminated or 
revised by the Design-Builder without the express written approval of the 
Department, otherwise that occurrence would represent a modification to the 
DBA between the Design-Builder and the Department. 
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Design Requirements 
The design and specifications are essential to the Project meeting the 
requirements as determined by the Department and should be clearly defined in 
the RFP. Design standards for D-B projects should typically conform to the 
Department current design policies and standards, including AASHTO design 
documents, FHWA references, and other Department design policies; however, it 
is common for standards from other states to be used on D-B projects with the 
acceptance of the Department, at its sole discretion. 
 
Design Services Requirements 
The Project Scope must clearly define the design services required and any 
requirements for right-of-way acquisition not performed by the Department. 
Design services may include geotechnical investigation/design, surveying, 
permitting, utility coordination, etc. Most elements of the DB-B design process 
will typically be relevant and included in the D-B process. 
 
Construction Services Requirements 
The current edition of the Department Standard Specifications, Resident 
Engineers Manual, and the Materials Field Manual should be the basis for 
construction unless otherwise stipulated in the RFP and DBA. The description, 
construction requirements, and material compliance subsections of the above 
documents should be required for D-B projects; however, any sections that 
address “Method of Measurement” or “Basis of Payment” should be clarified and 
updated to conform to the D-B process. All applicable Project supplemental or 
special specifications/provisions should be included in the RFP. 
 
Disadvantage Business Enterprise (DBE) Requirements 
The RFP should establish the goals for Project DBE utilization. Short-List 
Proposers must be required to submit a DBE affidavit verifying the ability to meet 
the Project DBE goals established and the commitment to achieve those goals. 
The affidavit must identify work items and the approximate value of work to be 
subcontracted to DBEs. Failure to furnish DBE information required under 
Subsection 103.08 of the Standard Specifications will disqualify the Short-List 
Proposer and forfeiture of the Proposal guaranty. No Stipend will be provided to 
such disqualified Short-List Proposer(s). 
 
Boilerplate Contract 
When Federal-Aid funds are used for any project, Federal-Aid contract 
requirements such as EEO, wage rates, training hours forms, including Form 
1273, must be included in the DBA so those requirements should be identified in 
the RFP. 
 
Professional Liability Insurance and Bonds 
Professional liability insurance requirements for the design of the Project should 
be included in the RFP. The insurance requirements should state that the 
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insurance provided must be project specific and the minimum dollar amount and 
term (length of time) should be clearly established in the RFP. 
 
The RFP should require the selected Short-List Proposer to provide performance 
and payment bonds for the construction portion of the DBA that comply with the 
Department construction bond requirements. 

Step 5C: Agreement and Technical Provisions 

Project Scope 

The primary goal in the development of the Project Scope is to define, obtain, or 
develop all pertinent information required to describe performance-based criteria for 
the Short-List Proposers to use in preparing the Proposals and for the Design-Builder to 
use in preparing the Final Design for the Project. Examples of items to consider include 
operational requirements, performance expectations, design standards, project limits, 
and regulatory requirements. The Department should develop language that describes 
the requirements of a project feature instead of creating design drawings and technical 
specifications. 
 
The Project Scope for a D-B project is significantly more detailed than a professional 
services contract for similar type DB-B project. The D-B Scope addresses the design 
and construction aspects of the work that, in most cases, pursues both design and 
construction processes along parallel paths and can lead directly to construction of a 
feature with limited opportunity for Department refinement through the design portion 
of the process. 
 
The Project Scope may include, but not be limited to, the following items: 
 

 Services to be provided by the Department 
 Project Schedule including major Project milestones 
 Project Management Plan, inclusive of Quality Management Plan(s) 
 Final Engineering and Final Design Services 

o Roadway Design 
o Structures and Bridge Design 
o Geotechnical Analysis 
o Design Surveying 
o Plan for acquiring any additional right-of-way 
o Permitting 
o Utility Coordination 
o Maintenance of Traffic/Traffic Control 

 Specifications 
 Environmental constraints and permitting issues 
 Construction Engineering 

o Construction Inspection 
o Off-site Work and Inspection 
o Material Sampling and Testing 
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o As-Built Drawings 
o Construction Surveying 
o Requirements on types and frequency of: 

• Reports 
• Submittal of Shop Drawings 
• Level of detail and type of documentation of construction 

materials 
 Project office and information technology requirements 
 Disadvantaged Business Enterprises participation 
 Professional Liability and Bonding 
 Warranty 
 Public Involvement 
 Construction Issue Resolution, Resolution of Non-Conformance items 
 Partnering expectations 

 
The Project Scope should be tied by direct reference to existing Department manuals, 
memoranda and guidelines as well as Federal references. The Project Scope provisions 
should be developed to be generally cooperative but superseding the cited references 
where conflicts exist. The Project Scope provisions should be provided only where 
required to fill-in the detail of a more generally referenced document or where a Project 
requirement is specifically to supersede the more general document. In that manner, the 
Project Scope provision would provide the specific criterion that is not present in the 
more general reference, or delineating specific options or choices that the more general 
reference will allow within the document. Project specific information typically 
contained in Preliminary Engineering and Project Environmental Documents can be 
included to the RFP or transferred directly into the relevant Project Scope section. The 
Project Scope language should convey the envisioned design sequences and the 
intended result with the goal to ensure the design intent is covered without redundancy, 
conflict, or discrepancy. 
 
The Department should be careful not to utilize too many restrictions in specifying the 
design procedure and approach as it could negatively impact innovation or design 
flexibility. Any outside requirements on the Project from third-party partners also 
should be included in the RFP as it could impact the Short-List Proposers’ approach to 
the Project. 
 
Each Project component to be designed and constructed by the Design-Builder should 
include provisions defining the requirements for the particular component. The D-B 
Project Scope will involve all of the technical considerations for design and 
construction that would be required for any typical DB-B project, however, the 
development of a D-B Project Scope varies from the DB-B process primarily in the 
timing of decisions and the attention given to details. 
 
The RFP should only include prescriptive specified material or construction processes 
where required, and those requirements should be outlined either by the Project Scope, 
or project specific special specifications/provisions. For a D-B contract, performance 
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specifications should be more appropriate, as they will describe to the Short-List 
Proposer what is expected as an outcome, and not how to perform the work. 
 
The performance specifications may address capacity, life span, toughness, ride quality, 
durability, appearance, conformance with standards, and other measurable features or 
tenets of the Project. Project requirements should be described completely and in a 
manner that will be easily interpreted and understood. The Project requirements should 
also include how the Department will measure compliance with the requirement. The 
Department should conduct adequate research and investigations during the Project 
development leading to Project specific specifications and other Project requirements 
provided in the RFP to determine the Project requirements and to document their 
development in a clear and concise manner. 
 
The Department risk allocation decisions to be addressed in the Project Scope 
development should be based on the Project Risk Allocation Matrix (RAM) and 
primarily consist of: 

 
 What are the relevant items/products applicable to the Project? 
 If the item/product is irrelevant, based on the Project concept, are there 

factors or other Project concepts that could make it relevant? 
For example, certain permits are not applicable unless the Design-
Builder’s proposed delivery method requires work in the water. 

 If the item/product is allocated to the Design-Builder, what are the limits 
constraining the Design-Builder’s decisions? 

 
In addition to the engineered components of the Project, there are also administrative 
and operational components of the usual D-B contract relationship that are required of 
the Design-Builder to demonstrate Project progress. Project Scope sections must 
address the administrative, project management, quality management, 
communications/public involvement, and construction maintenance requirements of the 
Project. 
 
The Department involvement in the Project Scope generally relates to design reviews 
and owner quality oversight functions such as Owner’s Verification, Testing & 
Inspection (OVTI) and any Independent Assurance (IA) functions in accordance with 
the RFP requirements. The RFP should require the Design-Builder to develop and 
implement a Quality Management Plan (QMP), as part of an overall Project 
Management Plan (PMP) meeting all the requirements of the DBA. Many activities of 
the Department personnel during execution of a D-B project do not change significantly 
from a DB-B contracting project; however, the authority and responsibilities may be 
quite different. 
 
The RFP should specify the format and minimum content requirements, as well as the 
procedure for agency review and acceptance, of the QMP including any updates and 
changes submitted by the Design-Builder following initial plan acceptance. In addition, 
the RFP should specify the minimum level of QC documentation that must be provided 
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by the Design-Builder as well as the timeframe and format for providing the 
information. 
 
The Short-List Proposer personnel qualifications and minimum staff requirements 
should be included in the RFP and provisions should specify that the identified Key 
Personnel cannot be substituted solely at the discretion of the Short-List Proposer 
during the Proposal process or after Contract award. The Short-List Proposer must be 
required to seek and receive the Department permission for substitutions. 
 
Requesting and evaluating the qualification requirements during the selection process 
will allow the Department, through the Project Evaluation Team (PET) to address those 
types of issues during evaluation of the Proposal. When the Short-List Proposer 
qualifications are required in the Proposal, it will allow the PET to discern whether 
qualified staff members have been included in the Proposal. 
 
Warranties may be required by the Department on the Project, and if required, should 
provide a mechanism for reducing Department involvement in the design and 
construction of the Project. The more the Department prescribes the design or 
construction of a particular component, the less effective a warranty protection will 
become in terms of enforcement. The warranty terms should be developed in concert 
with the ability of the industry to provide appropriate insurance or extend the bond at a 
reasonable cost. Warranty terms should be established in the RFP for specific Project 
components and based on the expected performance of that component. 
 
Project components that will be subject to significant wear during the life of the Project, 
such as pavements or bridge deck joints, are good candidates for consideration of a 
warranty. A warranty or post-construction maintenance contract should ensure that the 
component functions within the performance tolerance standard until the end of a stated 
warranty term and performance standards can be clearly and objectively measured so 
that future disputes can be avoided. Components which include products which are 
requested for manufactured product(s) warranties under current DB-B contracting 
methods should also be required under a D-B project. 
 
The technical provisions may include, traffic restrictions, noise limitations, special 
environmental regulations, and other technical requirements. This section should be 
complementary to the standard specifications and the Project specific special 
specifications/provisions. Some of the requirements are discussed in the following 
pages. 

 
Traffic Control 
Construction staging and management of traffic that minimizes impact to the 
traveling public that utilizes the corridor and surrounding areas is a significant 
issue for any transportation project. Of all the factors affecting design and 
construction, traffic control is often one of the limiting factors in determining 
what can be designed, how the Project can be constructed, and the Project 
duration. 
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To quantify the restrictions, stakeholders who operate on and around the facility 
should be involved as much as feasible in developing allowable traffic 
restrictions. If restrictions and closures are within or affect local government 
jurisdictions, the local traffic officials should to be involved in defining the 
restrictions. Allowable traffic restrictions should be clearly defined in the RFP 
with the stakeholders’ consensus where possible. 
 
Public Involvement 
Public involvement is an important aspect of any project development process. It 
includes communicating to all interested persons, groups and government 
organizations regarding the development of the Project, therefore, it is imperative 
that the level of coordination/involvement, roles and responsibilities required by 
the selected Short-List Proposer (Design-Builder) be clearly defined in the RFP. 
 
Quality Management 
The RFP should address any Project quality management requirements that will 
be required and the selected Short-List Proposer (Design-Builder) must follow in 
addition to the referenced specifications, policies, and procedures that will assist 
in providing quality products (plans, materials, construction, etc.) that meet the 
requirements of the Project. 
 
Quality management criteria should normally require at least four independent 
roles, including: 
 

(1) Quality Control (QC) testing and inspection provided by the Design-
Builder; 

(2) Quality Assurance (QA) testing and inspection provided by the 
Design-Builder utilizing an independent QA firm; 

(3) Owner Verification, Testing and Inspection (OVTI) which may be 
provided by the Department or an approved representative firm; 

(4) Owner Independent Assurance (IA) which may be provided by the 
Department or an approved representative firm. 

 
The Department may designate a separate “referee laboratory” to resolve material 
testing disputes between the Design-Builder and the OVTI laboratory acting in 
the best interest of the Department. The “referee laboratory” role is normally 
provided by an independent party, of the Department’s sole choice, which is not 
involved in the four other quality roles on the Project. 
 

An example of when the “referee laboratory” may be required, would be 
where materials tests by both parties provide disparate results which would 
determine whether a product would remain in the Project or must be 
demolished and reconstructed by the Design-Builder. 
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The “referee laboratory” may be provided by the Department, normally at a 
central office or state level (Non-District) laboratory, but it cannot share 
laboratory space or personnel with either of the two primary laboratories. The 
responsibilities for all four roles and the minimum sampling, testing and 
inspection frequencies should be defined in the RFP. 

 
In some cases, the Department may continue with its normal independent 
assurance and compliance monitoring and auditing programs outside the limits of 
the four roles described above. In addition, the Project Director (PD), or an 
authorized representative, should maintain the right to audit records and conduct 
independent tests at any time in order to verify quality products and services are 
being provided within the Project requirements. 
 
Environmental Services 
The preparation and processing of the Project Environmental Documents (PED) 
required to comply with NEPA should normally remain the responsibility of the 
Department and the resulting documents and approvals should be provided to the 
Short-List Proposers as part of the Reference Information Documents (RID) 
included with and referenced in the RFP. Any special environmental 
considerations to be addressed by the selected Short-List Proposer must also be 
included in the RFP. Construction activities are regulated by environmental rules 
and regulations that are administered by Federal, State, Local and special district 
governing agencies. The time when these permits can be obtained vary with the 
type of project, its impacts, and the requirements of a specific permitting agency; 
therefore, the party responsible for obtaining required environmental permits and 
mitigation may vary depending on the type of project. The description of the 
various parties and their respective responsibilities required for the Project should 
be clearly defined in the RFP. 

 
Utilities and Permits 
The Department, through its preliminary investigation of existing utility facilities 
in the corridor, should provide available information relative to the location and 
ownership of existing utilities to the Short-List Proposers in the RID included 
with the RFP. On any project, a determination should be obtained as to which 
firm or agency is responsible for the relocation of existing utilities. When utility 
relocation is included in the Project Scope for the selected Short-List Proposer 
(Design-Builder) to perform, the Design-Builder, in consultation with the utility 
companies, shall determine the specific utility conflicts with the Final Design of 
the Project and make arrangements for the utility relocation or adjustment, as 
required. Information regarding “prior rights” and compensation for utility 
relocations should be clearly defined in the RFP to minimize costs of unknown 
risks. 
 
The normal Department internal procedures for a DB-B project should be utilized 
when the Department is responsible for utility relocation and the completed 
relocation/adjustment information should be provided to the Short-List Proposers 
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if completed prior to the release of the RFP. If the relocation/adjustment cannot be 
completed prior to the execution of the DBA, all preliminary information 
available should be provided to the Short-List Proposers in the RID included with 
the RFP and final relocation/adjustment information should be provided to the 
Design-Builder when completed. The description of the various parties and their 
respective responsibilities for utility relocation/adjustments should be clearly 
defined in the RFP. 

 
Right-of-Way Services 
Right-of-way acquisition in this State is solely the responsibility of the 
Department. It is desirable that all ROW acquisitions are completed prior to the 
release of the RFP and at least completed prior to the execution of the DBA. 
 
In other states and jurisdictions, it has been advantageous in some circumstances 
to allow the Design-Builder acquire the required ROW for a D-B project. In such 
case, the Design-Builder must acquire the needed ROW in accordance with all 
applicable Federal requirements, state statutes, and agency procedures. Should 
this alternative be allowed by State statute in the future, and is a viable alternative 
for the Project, the establishment of appropriate compensation and eminent 
domain proceedings must remain the responsibility of the Department and the 
description of the Department and Design-Builder responsibilities for the Project 
ROW acquisition must be clearly defined in the RFP. 

Modifications to Department Standard Specifications 

A Project of the size/importance attractive to the Department for consideration for D-B 
project methodology will likely include some Project specific requirements that would 
fall outside the standard Department details and specifications. Modifying the standard 
specifications to meet the specific needs of the Project and incorporating those 
modifications appropriately into the RFP and the DBA is suggested as the best 
approach rather than preparing a stand-alone Contract including unique project 
technical specifications. This approach is suggested due to inter-dependency of the 
Department standard specifications, guidelines, manuals, standard details, and other 
contract forms. Modifying the standard specifications allows all other cross-references 
to remain valid through the respective linkages into the RFP and DBA. 
 
Modifying the current Department standard specifications generally involves two 
separate types of modifications. If a brief modification, addition, or deletion of 
paragraphs is required of a standard specification, a “special provision” should be 
prepared to incorporate the modification. If a large portion of a standard specification 
requires modification or a new product or construction type is required for the Project, a 
new “special specification” should be prepared to meet the requirements of the Project. 
 
A programmatic approach to future D-B development should allow the D-B core 
documentation to evolve with the Department standard DB-B core documentation. A 
project by project upgrading of the D-B “special specifications” and “special 
provisions” will be required, but is anticipated to be far less laborious than re-writing a 
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complete stand-a-lone Contract for each D-B project. In such case, a provision-by-
provision comparison of the previous D-B project Contract, Contract modifications and 
“special specifications” and “special provisions” would be required to identify the 
specific changes from the previous D-B project. 

Step 5D: Prepare the Request for Proposals Forms 

The Request for Proposals (RFP) forms should be acquired and/or prepared for the 
Project by the Department Procurement Team (DPT). The typical D-B proposal forms 
would include, but are not limited to, the bonding documents, contract forms, 
prevailing wage information, and Federal Aid Provisions. These documents should be 
provided to the Proposers in the RFP to demonstrate what the DBA provisions will 
require. 

Step 5E: Publish the RFP Documents 

The assembly and printing production of the RFP will be a similar, although more in-
depth, operation to the Department procedure to publish specifications. The RFP will 
have attachments, such as the RID, that will be provided in numerous electronic 
formats requiring hard copy and well as electronic transfer to recipients. The DPT 
should prepare a delivery system, within the Department or using outside sources, to 
provide both the electronic and paper copies of the documents to the Short-List 
Proposers during the RFP release and any subsequent addenda prior to receiving the 
Proposals. 

Step 5F: Respond to Proposer Requests for Clarification 

A Short-List Proposer that will develop a Proposal will require a clear understanding of 
the Project to be successful. Project understanding can be derived from the information 
provided by the Department in the RFP and through the One-on-One-Meeting process 
as a formal interaction with the DPT, Department staff, and other groups involved in 
the Project development. The accepted industry understanding is the Technical Score 
awarded to a Short-List Proposer is proportional to the information gained and reflected 
in the Proposal. Potential Proposers will start researching the Project understanding 
very early in the life of the Project development. 
 
Prior to initial advertisement of the Project, the Project information released to 
interested parties should be documented and released in a consistent form to all that 
inquire about the Project. A policy must be established early in the Project development 
how the Department will provide unsolicited Project information, how to respond to 
information requests, and what types of information will be released. Once a 
Department Project Office (DPO) is formed, all communications should be shifted to 
the DPO and any other Department offices should refrain from accepting or responding 
to any non-government communications about the Project. When a PD is assigned to 
the Project, all communication should be focused through the PD, or any authorized 
designee, and all non-governmental correspondence should be released through the PD. 
 
During the development of the Proposal, the Short-List Proposer will submit a Request 
for Clarification (RFC) to the DPT requesting additional information to obtain a better 
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vision of the Project requirements to assist with the preparation of the Proposal. Some 
RFC can be simple clarification of terms, timelines or wording; however, some requests 
will be more complicated and require a considerable amount of effort to research and 
respond. The DPT should be prepared to address and formally respond to the RFC by a 
pre-approved process to facilitate the investigation and response to such requests in a 
timely manner. The DPT should define the formal process to be adopted for the Project 
and it should be included in the RFP. 

 
The development of Proposals is very competitive in nature and the Department, the 
DPT, and the PET should maintain confidentiality during this process. Any response to 
an RFC generated based on a confidential communication regarding a Short-List 
Proposer’s process or as part of a One-on-One Meeting should be documented and the 
response provided only to that particular Short-List Proposer. Responses to RFC 
provided in a public forum, meeting, or occurring early in the process prior to initiating 
private communications with the Short-List Proposers should be released to all Short-
List Proposers. Any RFC that identifies an error in the RFP documents should be 
released to all Short-List Proposers regardless of how the RFC is provided. 
 
Website communication with stakeholders during the Project development and 
advertisement is an effective tool to provide available information and answers to 
Frequently Asked Questions (FAQs). The FAQs should be posted on the Project 
website and should be maintained throughout the Project development.  A Project 
website could also be used during the selection process to post Short-List Proposer 
questions and Department responses to non-confidential questions as well as to provide 
addenda to any publicly released documents. 

Step 5G: Alternative Technical Concepts 

Throughout the RFP phase, each Short-List Proposer will normally propose 
modifications to the Project Scope that the Short-List Proposer would like the 
Department to either include in the RFP or allow the Short-List Proposer to include in 
their specific Proposal. When these modifications are allowed by the Department to be 
included in the specific Proposal, these modifications are normally referred to as an 
Alternative Technical Concept (ATC). The Department may or may not allow the ATC 
process as an option in the Project procurement. If the Department allows the ATC 
process as part of the RFP, the review and approval/denial process must be performed 
by the DPT for the Department in accordance with specific guidelines established for 
the Project. An example of D-B ATC Guidelines are included as Appendix I. These 
guidelines are summarized as follows: 

 
 An ATC is a confidential request by a Short-List Proposer to modify a DBA 

requirement, specifically for that Short-List Proposer, prior to the Proposal 
submission. 

 An ATC is evaluated for approval or denial by the DPT within the deadline 
set forth in the RFP, which is usually set to occur several weeks before the 
Proposal due date. 
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 Unless specifically noted otherwise in the RFP, any section of the DBA can 
generally be subject to consideration for an ATC. 

 In order to be approved, an ATC must be deemed, in the Department’s sole 
discretion, to provide an end product that is "equal or better" on an overall 
basis than the Project would have required without the proposed ATC. 

 Concepts that simply delete scope, lower performance requirements, lower 
standards, or reduce contract requirements are not generally acceptable as an 
ATC. 

 The Department generally allows the ATC process for all D-B contracts in 
order to promote innovation, find the best solutions, and to maintain 
flexibility in the Procurement Process; however, the allowance of the ATC 
process as part of the procurement is a decision for each project. 

 
An ATC can bring new design or construction ideas that may not have been used or 
considered on previous Department projects. The DPT should pre-arrange a group of 
technical resource experts within the Department who could be available to review 
ATC proposals on short notice. Arranging the group in advance would assist to 
streamline the review and consideration of an ATC in what will need to be an 
accelerated review process during the Proposal preparation period. 
 

For example, designated representatives from the technical disciplines should be 
available, as are necessary for the Project, such as structures, geotechnical, 
pavements, roadway design, drainage, traffic, and illumination. 

Step 5H: Schedule of Values 

Most D-B projects are bid on a LUMP SUM basis and the RFP should require a bid 
break-down to be submitted in the Proposal in the form of a Schedule of Values (SOV). 
The RFP should specify any specific subordinate break-down requirements of the items 
in the SOV. The SOV should be organized into work items, tasks, or milestones 
identified in the project schedule provided in the Proposal. The SOV configuration can 
vary depending on the specific project and could consist of only a single item for the 
entire project, but usually can range up to several hundred items allocated for payment 
on the Project. 
 
The SOV will be used for Proposal evaluation during the Procurement Phase and cost 
tracking, payment requests, and change order price adjustments in the Implementation 
Phase. The SOV should be carefully reviewed by the Project Evaluation Team (PET) 
and scrutinized to observe and resolve any unbalanced items. The PET should compare 
the SOV against the project schedule provided with the Proposal for conformity. The 
SOV could become a negotiation effort between the Department and the selected Short-
List Proposer (Design-Builder) prior to execution of the DBA. 
 
Where existing features must be modified as part of the Project work, the existing 
conditions may not be known in sufficient detail to assign an accurate cost or price. In 
such case, the Department Procurement Team (DPT) should consider assigning unit 
costs, against a pre-assigned estimated quantity for high-risk items or items unclear to 
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the Department and the Short-List Proposers during the time of the Proposal 
preparation to establish a basis for measuring and payment for the actual work. A 
description of the work, the basis for measurement and payment should be included in 
the Project special provisions included with the RFP. 

Step 6: Evaluate the Proposal 

For most D-B projects, the Short-List Proposers will be required to submit a Proposal 
which is comprised of a Technical Proposal and Price Proposal. These documents 
should be submitted to the Department in separate sealed packages. The Technical 
Proposal for each Short-List Proposer should be evaluated first while the Price Proposal 
is held unopened in a secure location. At the completion of the Technical Proposal 
evaluation for all Short-List Proposers, and all Technical Scores are compiled, only 
then should the Price Proposals be opened. After the Price Proposals are all opened, the 
Fixed Maximum Price (FMP) for each Proposal is recorded, and the SOV reviewed and 
evaluated. The Technical Proposal and the Price Proposal for each Proposal will then 
be combined and the DPT will calculate the Adjusted Price. A comparison of each 
Short-List Proposer’s Adjusted Price will determine the apparent Best Value for the 
Project and the preferred Short-List Proposer, the Design-Builder. 
 
During the Proposal evaluation, the Department may wish to obtain additional 
information concerning a specific portion of a Proposal. In such case, the Department, 
through the DPT, may issue a formal Department Request for Clarification (DRFC) to 
the respective Short-List Proposer to allow a Proposal clarification to address a specific 
area or portion of the Proposal that is unclear to the PET. The DRFC should be focused 
on a specific area in the Proposal and not a general question or reflect a comprehensive 
issue within the Proposal which impacts major or multiple sections. The responses 
should be brief and considered an addendum to the original Proposal and the 
Department should not allow the resubmission of major sections of the Proposal to 
address the issue. The Department is not obligated to request the additional information 
and while the implementation of this process should be minimized to avoid any 
potential protests, it may be considered in an effort to fairly evaluate the Proposals, and 
in particular, to avoid classifying the respective Proposal as “non-responsive” and 
rejecting the submittal. 

Step 6A: Technical Proposal Evaluation 

The Technical Proposal should address specific requirements the Department has 
established for the Project. The Technical Proposal should be evaluated and scored on 
how well it meets the Proposal ESC within the RFP. The Project Evaluation Team 
(PET) should be prepared to spend significant effort reviewing the scoring distribution 
in each category, understanding the individual technical evaluation criteria, and 
applying a consistent approach to ensure that evaluators will select an appropriate 
“score” for each criterion. 
 
On D-B projects where only conceptual preliminary development was provided by the 
Department, and where flexibility exists in the product performance criteria, completely 
objective evaluation criteria require significant efforts to derive. Performance based 
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design criteria, requiring a demonstration of success in implementation (capacity, 
smoothness, durability, etc.), is difficult to quantify in a Technical Proposal. It is very 
difficult to be specific in the Proposal ESC without having specific concepts in mind. 
 
Using the definition of value as “quality/price”, the quality of each Project component 
can be defined by the Contract provisions while the price of each component is defined 
by the component-estimated cost. The Contract provisions represent the minimum 
acceptable quality, the dividing line below which a Technical Proposal would be 
considered unacceptable or “Non-Responsive”. The PET members should be provided 
with the definition of Best Value and a defined range of points in determining if a 
specific product meets or exceeds the Contract requirements; however, the criteria 
should not be so prescriptive as to award explicit points for specific designs. 

Step 6B: Price Proposal Review 

The Price Proposal should represent the Fixed Maximum Price (FMP) to the 
Department, as defined by the criteria specified in the RFP. The FMP includes design, 
construction, management, insurance, bonding, warranties, and maintenance 
agreements, all as specified in the RFP. Short-List Proposers will be required to 
perform design and other project tasks to support the development of the Price 
Proposal. Depending on the project, this effort could be considerable. 
 
The Price Proposal submitted by each Short-List Proposer should be set aside in a 
secure environment until all the Technical Proposals have been evaluated and Technical 
Scores determined for each Short-List Proposer. Each Price Proposal will then be 
opened and the FMP provided therein will be used to combine with the Technical 
Scores to determine the “Adjusted Price” as described in the next step. 

Step 6C: Determination of Best Value & Selection of Design-Builder 

The Best Value approach to Contract Award selects the Proposal in which the 
combination of technical, quality, operating, and pricing factors most closely meet or 
exceeds the Department’s requirements. The Best Value approach could be represented 
by a simple, straightforward solution with a relatively low cost, or a more complex 
solution with greater benefits, but a higher cost, being selected. The lowest Price 
Proposal may not be the lowest cost solution to the Department when maintenance, 
operations, and replacement costs are considered. The highest Price Proposal may 
include technical innovations that the Department would value very highly. One of the 
most difficult parts of selecting a Best Value Proposal relates to establishing a method 
of evaluating the technical content and price in a way that accurately determines the 
Best Value between competing Short-List Proposers. A clear definition of quality, 
which could be based on more quantity, type of materials, higher strength, less 
inconvenience to the public, component life, serviceability of the final product, etc. 
must be specified in advance and included in the RFP. 
 
The goal of the Procurement Process is to select the Proposal that represents the Best 
Value for the Project. Best Value is determined by a comparison of the each Proposal 
“Adjusted Price” which is determined through a formula established for the Project that 
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combines the Proposer’s Technical Score with the FMP. The Adjusted Price is 
equivalent to the “lowest responsive bidder” in a traditional DB-B project. The Best 
Value Proposal may not be the lowest priced Proposal but should be the Proposal with 
the lowest Adjusted Price. The following three items describe the general steps required 
to determine the Best Value for the Project. 

 
 The PET should complete the evaluation of the Technical Proposals prior to 

opening the Price Proposals. The scores must remain confidential until they 
are combined with the Price Proposal information. 
 

 The PET should open the sealed Price Proposals and an Adjusted Price 
should be calculated for each Proposal based on the formula to combine the 
Fixed Maximum Price (FMP) with the Technical Score. 
 

 The formula utilized to combine the Technical Score and the FMP to 
determine the Adjusted Price will be different for each project as the 
formula will reflect the Department vision for the importance of the price vs. 
the technical aspect of each particular project. 
 

One simple formula for calculating the Adjusted Price is to divide the FMP in the 
Price Proposal by the Technical Score (as a percentage). The Proposal that exhibits the 
Best Value will be the Proposal with the lowest Adjusted Price. An example of a Best 
Value Selection is included below. 

 

 BEST VALUE SELECTION EXAMPLE 

Proposer Technical Score Fixed Maximum 
Price 

Adjusted Price 

A 90 $66.9 million $74.33 million 

B 79 $66.3 million $83.92 million 

C 84 $66.8 million $79.52 million 

 
In the above example, Proposer A is determined to exhibit the Best Value for the Project. 
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Section V. Design-Build Project Administration Process 

DESIGN BUILD CONTRACT ADMINISTRATION 

After selection of a Design-Builder and execution of the Design-Build Agreement (DBA), 
the Department takes on the roles of contract administration and quality management during 
the Project Implementation Phase. An example of an organization chart for the Department 
personnel involved in the Implementation Phase is included as Appendix E-3.  
 
For the Design-Builder, the focus for contract administration should be on the Project 
Manager (PM). All aspects of the Project for design and construction, as defined in the 
specifications, will pass through the PM throughout the life of the Project. The PM will be 
responsible for management activities, including progress reports, scheduling, 
communication, project direction, change management, and oversight of the Design-
Builder’s quality control and quality assurance programs. 
 
The responsibilities of the Department for contract administration will involve monitoring 
contract compliance and schedules, processing progress payments, performing quality 
assurance activities, assisting in permitting and right-of-way acquisitions, negotiating 
contract amendments, and resolving disputes. Technical submittals by the Design-Builder 
will require review by the Department for conformance to the technical criteria and the 
conformance with the requirements of the DBA. In some cases, the design and construction 
will be over-lapped and staggered (fast-tracked), requiring timely processing by the 
Department to avoid impacts to the project schedule. The DBA should define review 
timelines that the Department and any relevant third parties will be entitled to use for 
submittals. The DBA should also identify how many cumulative submittals the Design-
Builder will be allowed to submit at any given time. 
 
Progress payment requests prepared by the Design-Builder will also require review by the 
Department. The payment requests will require detailed review and comparison with the 
Design-Builder project schedule, the Schedule of Values (SOV), and field verification to 
complete the review and process the request. 
 
The focus of the Department quality assurance program should be on product compliance 
with the DBA, verification of the Design-Builder’s quality control and assurance measures 
along with limited verification inspection and testing, and meeting Federal quality 
requirements. Quality assurance activities focus on monitoring contract execution with 
respect to the Project Quality Management Plan (QMP) which is prepared by the Design-
Builder and approved by the Department after Contract award. 

DEPARTMENT IMPLEMENTATION TEAM 

A Department Implementation Team (DIT) will be required to perform the Department 
design and construction contract administration throughout the Implementation Phase of the 
Project. The DIT required for the Project should be similar to the Department group typically 
assembled for a DB-B construction project to monitor construction with additional members 
to monitor the Final Design development, perform plan reviews, monitor the environmental 
compliance, quality monitoring/verification, public involvement and to provide legal advice. 
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The D-B methodology does not eliminate tasks required during the construction of the 
Project; it only allocates most functions into a single entity. Typically, all the functions the 
Department performs when a design is performed by a consultant and then contracted for 
construction are performed during the execution of a D-B contract; however, the functions 
are performed in a condensed time period and require prompt attention by the DIT to avoid 
negatively impacting the project schedule. 
 
Depending on the size of the Project, the primary DIT members may include: 
 
 Resident Engineer 
 Assistant Resident Engineer 
 Plan Reviewer(s)/Designer(s) 
 Inspector(s) 
 Material Laboratory Technicians 

 Quality Specialist(s) 
 Environmental Specialists 
 Public Involvement Personnel 
 Legal Representatives 
 Administrative Personnel 

ROLES OF THE DIT MEMBERS 

The roles of the DIT members are all impacted by the special provisions of the DBA, 
including any Project specific special specifications/provisions to Department standard 
specifications and administrative specifications. Each project will include unique provisions 
and requirements that will require adaptation by the DIT members from the normal 
Department DB-B project procedures. The DIT should review all the DBA provisions and 
highlight all unique D-B contract terms for the Project Review Team (PRT) members, who 
will be responsible for monitoring the design development and performing design reviews, 
early in the execution of the DBA. Significant issues related to specific DBA provisions 
should be raised and addressed between the DIT and the Design-Builder at the partnering 
sessions. 
 
As the Implementation Phase of a D-B project is typically fast-paced through the design, the 
DIT should be introduced to the DBA Provisions through a formal training program. The 
program should cover the Department’s role, any modifications to the Department standard 
specifications that impact the DIT members, and what procedures will be used to 
accommodate the changes. All typical forms should be reviewed by the Department to 
process submittals and modify them based on the requirements of the contractual roles of the 
Department and the Design-Builder. In some cases, the Design-Builder may be processing 
some of the typical forms with the review and approval of the Department. 

CONTRACT ADMINISTRATION 

The DBA provisions should define the authority of the Resident Engineer, Assistant Resident 
Engineer, IA, and OVTI personnel. The provisions should state that the Resident Engineer 
(RE) will have the authority to enforce the provisions of the DBA. The DBA, in particular, 
the Scope of Work, should guide the development of the Final Design. The Design-Builder, 
not the Department, will create the Final Plans and Specifications that become the record 
documents of the Project. The PRT members should be limited in their review role to 
checking the plans and specifications for conformance with the Project Design Criteria 
(PDC) and the remainder of the DIT members should limit their review of the constructed 
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work to verification of the constructed product against the Final Plans and Specifications 
submitted by Design-Builder. Changes to the Project Final Plans and Specifications should 
only be required by the DIT if they do not conform to the terms of the DBA. 
 
The PRT should avoid providing “preferential type” comments during the review of the Final 
Design or submittals unless the comments are based on Contract requirements. Comments of 
a “preferential type” include comments such as how documents are organized or what 
information is presented. Any Department or Project specific plan content or organizational 
requirements for the submittals must be incorporated into the RFP through the technical 
provisions as Project requirements; otherwise the Design-Builder will not obligated to meet 
those requirements. 
 
During the execution of the DBA, the Design-Builder must submit many of the same 
documents required under a DB-B professional services and construction contracts but the 
completeness and timing of the submittals may be out of sequence from a more traditional 
DB-B project. Some construction submittals will begin to be submitted to the Department 
soon after the design submittals begin when the design process for that particular element is 
not complete. Long lead time construction elements will be of primary importance to the 
Design-Builder and the design of those elements will have priority over design documents 
that do not have the same lead time requirements. 
 
The handling of design submittals may be a new issue to the Department staff, therefore, DIT 
members should be trained in the proper procedures to process the submittals prior to the 
beginning of the DBA execution. The efficient and timely handling of the submittals is an 
important process managed by the DIT. Timely processing and returning of the submittals is 
mandatory to avoid potential claims of schedule impact by the Design-Builder at a later date 
should the construction schedule fail to meet the intended target date. 

PROJECT PRE-CONSTRUCTION SITE VISIT 

The RFP provisions should include a requirement for a pre-construction site visit including 
the Department and Design-Builder. The site visit is intended to familiarize participants with 
the Project, Project Limits, Project access points, review and discuss major industrial or 
commercial traffic impacts and review DBA requirements as it pertains to the Project site. 

DESIGN AND CONSTRUCTION DOCUMENT PREPARATION 

Design Documents Preparation 

The Design-Builder will initiate the Final Design effort by completing the necessary 
investigations and studies required by the proposed design and the DBA. The Scope of 
Work items listed in Step 5C: Technical Provisions, Subpart Project Scope is a 
guideline to what those submittals might include for the Project. The critical path 
elements of the Project will most likely be centered on the Project right-of-way and 
permit processes. The Department will typically acquire the necessary right-of-way for 
the Project based on the Preliminary Design. Any additional requirement for right-of-
way based on the Final Design should be addressed immediately by the Design-Builder 
to ensure minimal impacts to the proposed design or project schedule. 
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Acquiring certain permits is another task that is typically the responsibility of the 
Department; however, preparation of complete permit application packages, based on 
the impacts of the actual or Final Design, should be the responsibility of the Design-
Builder. Any required adjustments in the permit applications or the mitigation 
requirements will remain with the Design-Builder throughout the Project. In certain 
cases, the Design-Builder could be assigned the responsibility for obtaining certain 
permits as an agent of the Department. Provisions for the anticipated time for permit 
acquisition should be written into the RFP Scope of Work. Allowances for acquisition 
time beyond the allotted period, due to circumstances beyond the control of the 
Department or the Design-Builder, should also be added to the RFP provisions. 
 
The Design-Builder should determine the need for utility relocations, to confirm or 
extend the conceptual limits of relocation based on the Department Preliminary Design. 
Relocations that are dependent on the Final Design and construction activities should 
remain under the control of the Design-Builder along with the risks that pertain to those 
relocations. The Department investigations during the Project development should 
identify significant utility conflicts and address the utilities’ special concerns. The 
Design-Builder should be responsible for coordination of all necessary utility 
relocations. The Department role for any utility relocation should be defined in the RFP 
and should include the provisions under which additional payment may be provided to 
the Design-Builder for the utility relocation work. 

Construction Documents Preparation 

The Design-Builder should begin preparation of the Final Design plans and other 
documents when the necessary field data and other reference data is collected. The 
Department will have the opportunity to monitor and review the documents prepared by 
the Design-Builder through the Project Review Team (PRT), but the PRT should be 
aware of their role and avoid requesting preferential modifications which are not 
defined in the RFP and the DBA. PRT comments provided to the Design-Builder 
should be consistent with the Department oversight role on the Project to monitor and 
verify compliance with the DBA. Construction documents may be prepared in a manner 
that will allow phased design and/or phased construction of the Project, with the Final 
Plans broken into appropriate subject based submissions, and in some cases, partially 
complete submissions, based on the scheduling priorities. The PRT review process 
should be provided with personnel and procedures to accommodate this type of process. 

PLAN REVIEW AND OVERSIGHT 

The typical DB-B process of the Department involves a “design approval” decision point that 
is not incorporated into to the D-B process. When awarding the D-B contract, the Department 
is acknowledging the basics of the D-B design approach and, as such, is accepting the design 
concepts of the Design-Builder presented in the Proposal. The post-selection Final Design 
process by the Design-Builder will move forward from the design concepts presented in the 
Proposal, therefore, an early acceptance of design is inherent in the selection process. 
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The details and requirements necessary for the Department approval of design must be 
included in the RFP. The acceptance of the Proposal authorizes the performance of the Final 
Design and production of the Final Plans and Specifications once the appropriate Notice to 
Proceed (NTP) is issued by the Department. In a D-B process, the risk inherent to the design 
is accepted by the Design-Builder, and the PRT review should be limited to the 
determination of whether the Final Design meets the intent and requirements of the DBA as 
stipulated in the RFP. Language in the RFP should protect the concepts presented in the 
Proposal from significant changes after the DBA is executed through Final Design or the 
construction process without the approval of the Department. 
 
A Proposal element that meets the DBA requirements but does not meet what the Department 
intended would require a change to the DBA initiated by the Department. Should the Design-
Builder include an element or modify a significant facet of the Project after the submission of 
the Proposal without the prior authorization of the Department, a modification to the DBA 
would be required to authorize the modification, otherwise the Design-Builder must remove 
the element from the Final Design and construction. 
 
In a D-B process, there is normally no pre-defined schedule for the Department reviews, but 
the timeframe allowed and the requirements of both Contractor and the Department should 
be established in the RFP and DBA. The design schedule, including Department reviews, 
will be determined and provided by the Design-Builder, with Department concurrence, after 
the DBA is awarded but generally prior to issuance of the NTP, as the Design-Builder will be 
ready to begin the actual Final Design as soon as the NTP has been received. 
 
The PRT should consist of Department or Non-Department personnel who were the technical 
representatives from each of the design technical groups from the PET, where possible, or 
outside technical experts can be added to the PRT on an as needed basis, to be responsible for 
reviewing the design from the Design-Builder related to each technical discipline. 
 
PRT design reviews can take numerous forms, ranging from Over-the-Shoulder (OTS) 
meetings to more formal review and comment periods. It is important for the PD to involve 
the District Engineer and his staff in the PRT design reviews as needed to identify 
constructability, maintenance, and operational issues that may arise while the design is being 
developed. 
 
In a D-B process, the Department and the Design-Builder both warrant something to each 
other. The Department should warrant that the Project Design Criteria (PDC) and Project 
Limits meet the requirements for the Project but not warrant the applicability of the design. 
The Design-Builder warrants that the Final Design and the constructed product will meet the 
intended product required by the DBA as stipulated in the RFP. For these reasons, the PRT 
should provide only comments related to non-conforming design elements not meeting the 
DBA requirements during any of the design reviews. Any comments outside of the type 
described, will be considered “preferential” comments and should be provided only for the 
consideration of the Design-Builder. The decision to incorporate any of the comments of a 
“preferential” nature resides with the Design-Builder. The PRT should develop a protocol to 
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delineate the required and preferred types of review comments to be returned and reduce the 
volume of comments provided to the Design-Builder. 
 
The Department’s “constructability” and maintenance reviews occur simultaneously in the 
normal DB-B process. In the D-B process, “constructability” becomes the responsibility of 
the Design-Builder as the designer and constructor are combined on the same team. The 
Department carries no liability for whether a design is constructible; however, the 
Department has a vested interest is the design-life of an element and the ability to maintain 
the element throughout its design-life. Since the issue of whether an element meets the 
requirements of the Department for long-term maintenance is still a relevant issue in the D-B 
process, it must be considered in the preparation of the RFP. Any additional design 
modifications required to be incorporated into the Final Design for identified Department 
maintenance concerns identified during a design review, not detailed in the RFP will likely 
result in a modification to the DBA initiated by the Design-Builder. Due to the repetitious 
nature of certain transportation details throughout a project, the impact of a “minor” post-
RFP modification of this type can result in a considerable cost increase to the Project. 

PRE-CONSTRUCTION CONFERENCE/MEETING 

Prior to the start of construction, the Design-Builder should conduct a pre-construction 
conference. The traditional pre-construction conference activities associated with DB-B 
construction should also occur with D-B construction; however, some portions of the 
construction could be phased to occur while Final Design is still ongoing. The early phases of 
construction could cause some fabrication and construction to occur very soon after the NTP 
is issued by the Department and the parties should be prepared to move forward quickly, 
therefore, the meeting should be anticipated soon after the NTP. The pre-construction 
conference is required to discuss contract administration and work coordination within the 
parties and with outside parties, such as local agencies, utilities and permitting agencies. The 
pre-construction conference also allows for the review of DBA terms, discuss the Design-
Builder project schedule, and establish communication links for beginning the Project. This 
meeting will usually be scheduled to occur immediately following the pre-construction site 
visit discussed in a previous section. 

RE-ESTABLISH SURVEY CONTROL/CONSTRUCTION SURVEYING 

Project survey control should normally be provided by the Department and be established 
during the development of the Project. The Design-Builder will re-establish survey control 
based on data provided by the Department soon after the DBA is executed. The Design-
Builder should maintain responsibility for the survey control and required staking for 
construction; however, the Department should conduct necessary quality assurance checks on 
the control and staking, if determined to be required, in particular, in the vicinity of 
residential or other environmentally or publicly sensitive areas prior to any construction 
activities in the impacted area. 

MATERIALS TESTING 

The transition from the more traditional DB-B prescriptive specifications and plans to D-B 
performance specifications requires a change in methods of measurement of quality. The 
Department should establish the requirements the Design-Builder must meet when 
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developing the Project Quality Management Plan (QMP), which defines the quality control 
and quality assurance procedures for the products incorporated in or constructed with the 
Project. Owner verification monitoring and testing functions are maintained under the control 
of the Department to comply with FHWA policies. Department tasks should include Owner 
Verification, Testing and Inspection (OVTI), Independent Assurance (IA), and off-site 
fabrication inspection. The Design-Builder would be responsible for materials testing; review 
working drawings, and full-time construction inspection. 
 
The working drawing review, which is a check on the fabrication drawings as compared to 
the design drawings, will be conducted by the D-B designer of the facility and the designer 
must remain responsible for the fabrication and proper installation of the detailed 
components. 
 
The Department Materials Laboratory may function as under a DB-B construction contract 
whereby all Department required quality assurance samples and tests would be collected and 
tested according to current Department guidelines. Fabrication inspections should require 
Department involvement in ensuring the required certifications of the fabricators; however, 
QC inspection of the fabrication should be part of the QMP and be the responsibility of the 
Design-Builder. 

CONSTRUCTION INSPECTION 

The Department inspection in a D-B process should be less extensive than under the DB-B 
process, depending on the construction schedule and the type of project. The primary role of 
the Department should be to monitor the progression of the construction against the Final 
Plans and Specifications prepared by the Design-Builder. 
 
With mixed assignments on the Project site, the Department and Design-Builder inspectors 
will need to maintain close coordination to ensure none of the required quality assurance 
measures are overlooked. Copies of the working drawings will be forwarded to the 
Department for use in the OVTI inspection, mandatory inspection (Hold Points to be 
determined for each project), and construction inspection oversight (Witness Points, to be 
determined for each project). Required Hold Points and Witness Points should be defined in 
the RFP and DBA. 

CONTRACT CHANGES 

Department initiated modifications to the DBA after Proposal submission should generally 
be limited to areas which the requirements included in the RFP cannot be easily addressed or 
known by the Design-Builder during Proposal preparation. A situation may occur when the 
Preliminary Design, provided by the Department in the RFP, conflicts with existing 
conditions or some other circumstance that is identified during construction, which is at no 
fault of the Design-Builder. When such a situation occurs during the Project, a modification 
to the DBA should be in order. The procedures for authorizing, administering and executing 
such modifications should be similar to those required by the Department during construction 
in a DB-B project. 
 



 

 69 September 2015 

Due to the fast paced nature of D-B projects, increased attention to contract changes is 
important to maintain the project schedule and mitigate costly delay claims. On large-scale or 
complex projects, the Department should consider the establishment of a Change Review 
Board. Although highly project dependent, the frequency of board meetings would be 
anticipated to occur monthly, during the first-half of the Implementation Phase, and then shift 
to bi-monthly or on-call basis thereafter as Final Design would be complete, many 
foundation elements in place, and the anticipated number of changes due to field discoveries 
would decrease. The board should consist of Department personnel with sufficient 
experience and stature, with experience diverse enough to allow the board to review all facets 
of the change order and the confidence to reject or approve the change order for the 
Department. 
 

A common example would be the discovery of additional, previously unknown, utilities 
that must be removed or relocated by the Design-Builder when the work would be 
included on the critical path of the Design-Builder. 

 
In addition, recommended best practice is to maintain a Change Log for all changes, tracking 
them from identification of potential changes/first written notice to their resolution (rejection, 
withdrawal, or resolution in the form of an executed change order). 

CONSTRUCTION DOCUMENTATION 

Much of the construction documentation collected under the DB-B process should still be 
required under a D-B process, such as materials certifications. The RFP and DBA should also 
include provisions that require the submittal of detailed documentation in support of D-B 
progress payment requests. All support documentation should be provided with a progress 
payment request prior to review and consideration by the Department. 

PROGRESS PAYMENTS 

The selected Short-List Proposer (Design-Builder) must meet the requirements of the 
progress payment process established in the RFP. Each Proposal must include a Schedule of 
Values (SOV) in the Price Proposal. After selection of the Design-Builder, the Department 
should further review, and negotiate as necessary, issues pertaining to the SOV with the 
Design-Builder prior to issuance of NTP1 resulting in the Department approval of the SOV. 
The progress payment requests should be reviewed for conformance to the DBA 
requirements, against the actual completion to date, and conformance with the approved 
SOV. 
 
The progress payment reporting process should also include provisions for updating the 
current project schedule with each payment request and tracking the percentages of 
Disadvantaged Business Enterprise (DBE) participation in comparison to the Design-Builder 
DBE utilization plan presented in the Proposal. The Design-Builder should normally prepare 
the progress payment requests on a monthly basis, which should be reviewed for progress 
verification as outlined in the DBA. 
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WARRANTIES 

The RFP may require a warranty for an element, a group of elements, or all of the Project 
work, with a specified number of years (term) and the details as to what elements should be 
covered by the warranty. In general, routine maintenance is not intended to be covered by a 
warranty. Standard warranty forms or clauses will need to be modified to fit the specific 
requirements of the Project. Each product or component of the Project may have a different 
warranty term. Any warranties that are developed for Federal-Aid Projects on the National 
Highway System should be tied to specific features or products and warranty items within the 
control of the Design-Builder. 
 
Performance requirements for each element must be clear, objective, and measurable to avoid 
future disputes. The Department must carefully consider the design and construction criteria 
and requirements for warranty elements. The degree to which an element of design or 
construction is prescribed by the DBA will influence how much a Design-Builder is really 
able to impact the design, construction or performance of that component. 

CONTRACT COMPLETION 

The process of officially completing the D-B construction portion of the Project is similar to 
the DB-B construction process where the Department will conduct a final inspection and 
provide the Design-Builder with a list of corrective or incomplete work items. If none of the 
noted items are considered significant by the Department, and the Project has been 
determined to meet the operational requirements established in the RFP, the Project has 
reached Project Substantial Completion (SC). A letter from the Department acknowledging 
that SC has been obtained should be provided to the Design-Builder along with the list of 
corrective or incomplete work items. The Design-Builder is responsible for performing the 
appropriate repairs, collecting all the required documentation, and submitting the 
documentation to the Department on a timely basis, usually weekly or bi-weekly, to meet the 
requirements of the list of corrective actions. 
 
During the preparation of the final submission documents, the Design-Builder should be 
required to submit or re-submit missing, incomplete, or inaccurate documents, although some 
documents may be exempted from a resubmission by the Department, when in the 
Department’s sole judgment, the completion provides no statutory obligation or perceived 
value to the Department. 
 
The Final Design of a D-B project described and specified using performance parameters is, 
in essence, “accepted” by the Department based on the Design-Builder’s Final Plans and 
Specifications. The Department “acceptance” of the Final Design follows the “acceptance” of 
the Project’s basic concepts and preliminary design which occurred when the Department 
selected the Design-Builder based on the submitted Proposal and the preliminary design 
represented therein. During execution of the DBA, “acceptance” of the Project’s components 
occurred through the implementation and execution of the Quality Management Plan (QMP). 
 
If the QMP is followed, the construction should lead to an acceptable final product, aside 
from typical minor corrective work. Any warranty requirements will extend beyond the 
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Project construction completion and should be monitored by the Department for compliance 
on the specific objectives, conditions, and term of the warranty. 
 
A D-B project is complete when all conditions of the DBA have been fulfilled and the 
Department has acknowledged the completion through the issuance of a letter of Final 
Acceptance (FA) to the Design-Builder. Project completion includes all design and 
construction activities, submission of record drawings, and all documentation submitted to 
the Department in its final form. 
 
The formal letter acknowledging FA provides confirmation that the all corrective action 
items have been completed and all products meet all the DBA requirements, excluding any 
warranty terms and requirements. Project components may carry warranty provisions 
requiring performance for a prescribed term after FA. The warranty provisions describe the 
required condition of the component for the duration of the warranty term; measurements for 
progressive payments or final payments are also based on those provisions. Final Warranty 
Completion (FWC) would occur when each warranty period is completed and each warranted 
component’s condition is confirmed to meet the requirements of the DBA or is restored to 
sufficiently meet those requirements. 
 
One alternative to including warranty requirements in the RFP and DBA would be to include 
a maintenance program in the Scope of Work, which would be established to keep the Project 
at a prescribed minimum condition throughout the prescribed period. A maintenance program 
would work well for a project where limits are well defined and other maintenance will be 
not performed in the Project area by the Department or some other agency or Owner. 
 

For example, a pavement rehabilitation project within a continuous highway section, 
where the Design-Builder maintains the new section, but the Department maintains the 
remainder of the highway, could create an ambiguous definition of overlapping or 
gapped responsibility. 

 
A major new bridge would be a highly distinctive project and might be well suited to a 
maintenance agreement. The maintenance agreement becomes similar to the warranty 
condition where the Project, or component, condition is confirmed to meet the requirements 
of the DBA or is restored to meet those requirements. 
 
The tasks associated with the Contract Closure lie mostly with the Department. After the 
Design-Builder has completed all the conditions of the DBA, including all construction, 
repairs, all warranty periods have expired, and any warranty repairs completed, the 
Department should process the final payment request(s) from the Design-Builder following 
the standard Department procedures and provide a formal correspondence to the Design-
Builder that all terms and conditions of the DBA have been completed and the Contract 
closed. 
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SECTION VI. FHWA-Department Oversight Process for Design-Build 
Projects 

The organization and operation of FHWA oversight for all Department projects is established 
in the “Stewardship and Oversight Agreement” (SOA) which has been developed and 
executed between the FHWA-Arkansas Division Office and the Department. The purpose of 
the SOA is to assist in the implementation of the provisions contained in the Moving Ahead 
for Progress in the 21st Century Act (MAP-21) of 2012 and previous Federal Highway 
Authorization Acts. The SAO covers all major aspects associated with the administration of 
the Federal-Aid Highway Program (FAHP) under Title 23, Title 49 and other associated 
laws. 

The current edition of the SOA became effective upon execution, on April 29, 2015, 
superseding the previous 2009 edition which was effective on October 20, 2009. Memoranda 
of Understanding (MOU) will be developed between the Department and FHWA to augment 
and further define their roles for Design-Build (D-B) Projects. A key element of these MOU 
will be to expand and clarify the processes, delegations and authorizations required for the 
delivery of D-B Projects, which must be accomplished prior to solicitation of any 
Department D-B Projects. It is understood that the Attachment C will be updated as needed 
based on the execution of new laws, regulations, directives, manuals and operating 
agreements. 

If the D-B Project requires the use of federal funds, then the Department must obtain an 
FHWA Project Authorization. 

Depending on the scope of the D-B Project and the details of the Procurement Process, the 
Department may be required to obtain the Project Authorization in multiple steps. The 
Department may need to obtain one approval for Preliminary Engineering, another approval 
for right-of-way acquisition, and another approval of the RFP to reach ultimate Project 
Authorization. To meet the Project schedule requirements, the Department will need to 
involve the FHWA early in the Project development and incorporate their input throughout 
the D-B process as required. The specific authorizations, steps, and required approvals will 
be included in the updated SOA. 

Any D-B development process requiring FHWA approval must proceed in accordance with 
the latest executed SOA. 
 
Refer to the 2009 SOA for further details concerning the FHWA Oversight Process for D-B 
projects at http://www.fhwa.dot.gov/federalaid/stewardship/agreements/pdf/ar.pdf and any 
later updated editions on the Department website as they become available. 
 
Note: This section may need to modified or be superseded upon approval of any future 
editions of the SOA. 
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 APPENDIX A 

 Act 460 - 2003 Regular Session - 84th Arkansas General Assembly 

State of Arkansas   

84th General Assembly A Bill Act 460 of 2003 

Regular Session, 2003  SENATE BILL   305 

 

By:  Senators Bisbee, Holt, Horn, Glover, Broadway, J. Jeffress, Altes, Trusty, Madison, Wooldridge By:  

Representatives Bolin, Medley, Cowling, House, Jones, Boyd, Mathis, Ferguson, Borhauer, Jackson, 

Bledsoe, Hutchinson, Pritchard, R. Smith, Roebuck, Scrimshire, Moore, Gillespie, Petrus, Rosenbaum, 

Walters, Anderson, Matayo, Harris, Parks 

 

 

For An Act To Be Entitled 
AN ACT TO AUTHORIZE THE STATE HIGHWAY 

COMMMISSION TO ENTER INTO DESIGN-BUILD PROJECT 

CONTRACTS FOR HIGHWAY CONSTRUCTION PROJECTS; 

AND FOR OTHER PURPOSES. 

 

Subtitle 
TO ALLOW THE STATE HIGHWAY COMMMISSION  

TO ENTER INTO DESIGN-BUILD PROJECT  

CONTRACTS FOR HIGHWAY CONSTRUCTION.  

 

 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 

 

 SECTION 1.  Arkansas Code § 27-65-107, concerning the powers and duties of the State 

Highway Commission, is amended add an additional subsection to read as follows:   

 (c)  Notwithstanding any other provision of law to the contrary, the commission shall have the 

authority to enter into contracts that combine the design, construction, and construction engineering 

phases of a project into a single contract that shall be referred to as a design-build project contract.   

 

 SECTION 2.  Arkansas Code § 27-67-206, concerning new construction projects by the State 

Highway Commission, is amended to add an additional subsection to read as follows:   

 (j)(1)  As used in this subsection (j):   

   (A)  “Design-builder” means a company, firm, partnership, corporation, 
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association, joint venture, or other legal entity, including a combination of any of these entities, that 

makes a proposal to perform a design-build project contract; and 

   (B)  “State highway revenues” mean highway revenues as defined under § 27-

70-202.   

  (2)  Notwithstanding any other provisions of law to the contrary, the commission may:   

   (A)  Establish written procedures and regulations for the procuring of 

qualifications based design-build services and for administering design-build project contracts;  

   (B)  Receive solicited and unsolicited proposals for design-build construction 

projects from a design-builder;  

   (C)  Award a design-build project contract on a qualification basis that offers the 

greatest value for the state;  

   (D)  Contract with a design-builder to acquire, construct, finance, improve, 

maintain, and operate an unlimited number of qualified design-build projects, including turnpike projects, 

when state highway revenues are not required to fund any portion of the projects costs; and  

   (E)  Contract with design-builders to acquire, construct, finance, improve, 

maintain, and operate two (2) qualified design-build projects within ten (10) years of the effective date of 

this subsection should state highway revenues be required to fund any portion of the projects cost.   

  (3)  However, the projects costs for each of the two (2) individual contracts involving state 

highway revenues under subdivision (j)(2)(E) must be in excess of fifty million dollars ($50,000,000) to 

qualify as design-build projects under this subsection.   

 

 

 APPROVED:  3/18/2003 
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 APPENDIX B 

 Act 541 - 2013 Regular Session - 89th Arkansas General Assembly 
State of Arkansas     

89th General Assembly A Bill  
Regular Session, 2013  HOUSE BILL 1702 

 

By: Representative Barnett 

  

For An Act To Be Entitled 
AN ACT TO REVISE AND EXTEND THE AUTHORITY OF THE STATE 

HIGHWAY COMMISSION TO ENTER INTO DESIGN-BUILD 

CONTRACTS; AND FOR OTHER PURPOSES. 

 

 

Subtitle 
TO REVISE AND EXTEND THE AUTHORITY OF THE 

STATE HIGHWAY COMMISSION TO ENTER INTO 

DESIGN-BUILD CONTRACTS. 

 

 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 

 

 SECTION 1.  Arkansas Code § 27-67-206(j)(2) and (3), concerning authority for the State 

Highway Commission to enter into design-build contracts, is amended to read as follows: 

   (2)  Notwithstanding any other provisions of law to the contrary, the commission may: 

    (A)  Establish written procedures and regulations for the procuring of 

qualifications-based, design-build services and for administering design-build project contracts; 

    (B)  Receive solicited and unsolicited proposals for design-build construction 

projects from a design-builder; 

    (C)  Award a design-build project contract on a qualification basis that offers the 

greatest value for the state; 

    (D)  Contract with a design-builder to acquire, design, construct, finance, 

improve, maintain, and operate and maintain an unlimited number of qualified design-build projects, 

including turnpike projects, when state highway revenues are not required to fund any portion of the 

projects' costs; and 

    (E)  Contract with design-builders to acquire, design, construct, finance, improve, 
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maintain, and operate  two (2) and maintain qualified design-build projects within ten (10) years of July 

16, 2003,  of July 1, 2013, pursuant to Amendment 91 to the Arkansas Constitution, should state highway 

revenues be required to fund any portion of the projects' cost costs. 

   (3)  However, the projects' costs for each of the two (2) individual contracts involving 

state highway revenues under subdivision (j)(2)(E) must be in excess of fifty million dollars ($50,000,000) 

to qualify as design-build projects under this subsection. 

 

 

APPROVED: 03/28/2013 
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 APPENDIX C 

 UNSOLICITED PROJECT PROPOSALS 
An Unsolicited Project Proposal (UPP) may be submitted to the Department by a Design-Builder 
to perform work on a corridor where the Department has not initiated public development of a 
project. Any UPP submitted to the Department should be forwarded to the Department Deputy 
Director/Chief Engineer. The UPP should be evaluated by the Department to determine if the 
Project, as proposed by the Design-Builder, is in the best public interest of the Department and 
whether to pursue the proposed Project utilizing the Design-Build Project Delivery method. An 
evaluation committee, composed of the Department Deputy Director/Chief Engineer and the 
Assistant Chief Engineers, should evaluate the UPP and provide a recommendation regarding the 
proposed Project to the Director of the Department. 
 
If the evaluation committee determines that the proposed Project should be implemented 
utilizing Design-Build Project Delivery methodology, the Department should solicit additional 
Design-Build Proposals in accordance with relevant sections of this document. The Unsolicited 
Project Proposer should be required to comply with the requirements of the public solicitation 
and the UPP should be completely evaluated during any evaluation period of the solicited D-B 
Proposals. 
 
If the evaluation committee determines that the proposed Project is not in the best interest to 
utilize the Design-Build Project Delivery methodology, the Department should return any UPP 
to the Design-Builder without further evaluation. In such case, a Stipend should not be provided 
by the Department. 
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 APPENDIX D 

 EXAMPLE OF RISK ALLOCATION MATRIX 
1 of 4 
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APPENDIX D 

 EXAMPLE OF RISK ALLOCATION MATRIX 
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APPENDIX D 

 EXAMPLE OF RISK ALLOCATION MATRIX 
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APPENDIX D 

 EXAMPLE OF RISK ALLOCATION MATRIX 
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APPENDIX E-1 

EXAMPLE OF 
DEPARTMENT PROCUREMENT TEAM ORGANIZATION 
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APPENDIX E-2 

EXAMPLE OF 
DEPARTMENT EVALUATION ORGANIZATION 
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APPENDIX E-3 

EXAMPLE OF 
DEPARTMENT IMPLEMENTATION TEAM ORGANIZATION 



 

Confidentiality Agreement 86 September 2015 
Rev. 0 

 APPENDIX F-1 

EXAMPLE OF CONFIDENTIALITY AGREEMENT 

 
Arkansas State Highway and Transportation Department 

[PROJECT NAME] 

PROJECT CONFIDENTIALITY AGREEMENT 
Project:   

I, _______________________________________, hereby agree as follows: 
 (print first and last name) 

Except as otherwise permitted by this Agreement, I will maintain the confidentiality of any and 
all information relating to the consideration, study, evaluation, planning, procurement and 
development of the above listed project (Project) administered by the Arkansas State Highway 
and Transportation Department (AHTD) that I am allowed access in the course and scope of my 
employment or assignment with the AHTD. This agreement includes, but is not limited to, 
proprietary information, information designated “Confidential” by the AHTD or by any 
Proposer, information discussed at meetings or contained in minutes or notes of those meetings, 
Statements of Qualification, Proposals, including Technical and Price Proposal information, and 
requests submitted by any Proposer, information regarding project cost estimates, any Proposer 
Alternative Technical Concept, project development or financing plans, or any other 
information related to the Design-Build procurement process that I may acquire access in 
connection with the performance of my job duties (Confidential Information). 
 
I will not, without the prior written consent of the Project Director, the AHTD Director, or 
unless ordered by a court of competent jurisdiction, or an opinion of the attorneys retained by 
the AHTD, or as otherwise required by law, disclose any Confidential Information to the public 
or the media, or use any Confidential Information for any unauthorized purpose. I will only 
communicate Confidential Information to the AHTD employees or consultants retained by the 
AHTD for administration of the Project who have executed this Project Confidentiality 
Agreement, attorneys retained by the AHTD who have executed this Project Confidentiality 
Agreement and are representing the interests of the AHTD in a matter related to the Project. If 
contacted by the public, the media, or a member of any Proposer team with a request for 
Confidential Information, I will promptly forward such request to the Project Director. I will 
also maintain security and control over all documents containing such Confidential Information 
in my custody. 
 
Signed:   Date:   
 
Printed Name:   Title:   
 
Company/Organization:     
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APPENDIX F-2 

 EXAMPLE OF CONFLICT DISCLOSURE STATEMENT 

 
Arkansas State Highway and Transportation Department 

[PROJECT NAME] 

PROJECT CONFLICT DISCLOSURE STATEMENT 
Project:    

 RFP Development      SOQ Evaluation   

 ATC Review       Proposal Evaluation 

 

 

I, _______________________________________, hereby declare the following: 
  (print full name) 

I am a member of  the  team  supporting  the Project procurement process  for  the above  listed project 
(Project)  administered  by  the  Arkansas  State  Highway  and  Transportation  Department  (AHTD); 
developing  the  Request  for  Qualifications  (RFQ),  Request  for  Proposal  (RFP)  or  a  member  of  the 
Evaluation Team participating in the evaluation of documents submitted in response to the RFQ, RFP or 
otherwise  reviewing documents provided by a Proposer  related  to  the Project, such as an Alternative 
Technical Concept (ATC).  I have disclosed any potential conflicts of  interest on the attached Disclosure 
Statement Form, or alternatively,  I hereby  certify  that  to  the best of my knowledge,  I do not have a 
conflict of interest, either real or perceived, as a result of a direct or indirect interest on my part or that 
of any member of my immediate family, nor of my employer (if applicable), partner(s), or joint ventures 
in any firm under consideration for the Agreement associated with the Project. I agree not to solicit or 
accept gratuities, unwarranted privileges or exemptions, favors, benefits or anything of value from any 
firm under consideration for the Agreement associated with the Project, and I recognize that acceptance 
of any benefit or privilege may be contrary to statutes, ordinances and rules governing or applicable to 
the AHTD or may otherwise be a violation of the law. 

 No Disclosure Statement Form Required    See Attached Disclosure Statement Form 
 
Signed:    Date:    
 
Printed Name:    Title:    
 
Representing:    
 
E‐mail:    
 
Business Phone / Extension: (           )            ‐                  / (               ) 
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APPENDIX G 1 

EXAMPLE OF DESIGN-BUILD PROCUREMENT PROCESS 2 

 3 
 4 
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 APPENDIX H 

 STIPEND DETERMINATION 
In the more traditional Design-Bid-Build Development (DB-B) process, the Department does not 
normally reimburse the unsuccessful bidders; however, in the Design-Build (D-B) process, it is 
widely accepted that a partial reimbursement, or Stipend, from the Department to the 
unsuccessful Short-List Proposers is an acceptable method to encourage capable firms to respond 
to the RFP. Providing the Stipend is an incentive considered an appropriate way for the 
Department to pay for a portion of the development cost while encouraging the industry to 
participate in the process. 
 
The Stipend value can typically range from 0.02% of the Project construction cost for very large 
projects up to 0.2% of the Project construction cost for smaller projects. In no case, should the 
Stipend amount be large enough to compensate the competing Proposers for the entire cost of 
participating in the overall selection process including preparation of the Proposal. The 
Department should consider the following information when determining the actual Stipend 
amount: 
 
The operating structure and overhead system for most contractors and designers have evolved in 
response to the requirements of the typical DB-B process. What the companies do, how they do 
it, and how their accounting mechanism operates is well established. The D-B process introduces 
a different set of rules that guide the selection and contracting processes. 
 
Since D-B has been utilized on only a small percentage of transportation projects to date, the 
contractors and designers have not evolved new structures and systems unique to the D-B 
method. Instead, these firms use their existing systems in new ways that result in costs that are 
outside their normal metrics. In DB-B, design firms typically receive a fee of 6% to 10% of 
anticipated construction costs for design services. The cost of proposing, interviewing and 
contracting design projects typically average 3% to 7% of the value of the design contract. The 
amount a contractor spends on business development efforts varies with the complexity of a 
project and the emphasis placed on innovative ways of accomplishing the work. A contractor’s 
cost of preparing a DB-B bid could range from 0.1% to 1.0% of the anticipated construction cost; 
however, a D-B selection process usually requires a more complex Statement of Qualifications 
(SOQ) in response to the Request for Qualifications (RFQ) document and a more complex 
Proposal in response to the Request for Proposals (RFP) document. 
 
While a contractor is usually the prime firm in a Proposer organization, or Proposer Team, to 
pursue a D-B project, the designer usually is better equipped to prepare the initial documents, 
which can easily add 20% to 50% to the cost of a typical D-B pursuit. A D-B Proposal usually 
requires that some minimum amount of engineering work be performed to demonstrate an 
understanding of the Project, understanding the issues surrounding the Project and to develop 
sufficient information to prepare a reasonable Price Proposal. The typical Department 
development may average in the range of a 10% to 30% design; however, the Short-List 
Proposers will advance the design further towards Final Design to get sufficient information on 
which to develop a wide range of potential Alternative Technical Concepts (ATC) and prepare a 
competitive Price Proposal. In addition, because D-B is an extremely competitive selection 
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process, the Proposer may want to develop other aspects of a design to evaluate ways to deliver 
the Project more efficiently using different means, methods or materials. The designer would 
provide designs and analyses to support the contractor’s alternative ideas. 
 
The additional costs fall into two categories: 
 

1. Additional efforts required by the Design-Build selection process; 
 

2. Efforts related to the Short-List Proposer innovation efforts attempting to produce a 
higher Technical Score and/or a lower D-B Proposal Price. The second category is 
part of the business deal between the contractor and the designer and is often a basis 
for agreement regarding cost and profit sharing. 
 

The first item is the focus of the Stipend and these additional costs created for the Short-List 
Proposer are a direct result of the requirements associated with the selection process and 
documents. Other projects, with different size and complexity, could require more or less effort, 
so the historical ranges of Stipends have a wide variance, but typically fall between 0.02% to 
0.2% of the overall Project cost. 
 
The Department D-B process recognizes that offering a Stipend is useful in attracting 
comprehensive proposals. When establishing a Project specific Stipend, the generic D-B 
Proposal general requirements should be reviewed for Project specific details, to determine a fair 
and equitable Stipend for the Project. 
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 APPENDIX I 

 EXAMPLE OF GUIDELINES FOR 
 ALTERNATIVE TECHNICAL CONCEPTS 

INTRODUCTION 

These guidelines establish the Department policy regarding the use of Alternative Technical 
Concepts (ATC) on Design-Build (D-B) projects. 

WHAT ARE ALTERNATIVE TECHNICAL CONCEPTS? 

An ATC is a confidential request by a Short-List Proposer to modify a contract requirement in 
the Request for Proposals (RFP), specifically for that Short-List Proposer, prior to the Proposal 
due date. ATC's are evaluated for approval or denial by the Department within the deadline set 
forth in the Instructions to Proposers (ITP), which is usually set to occur several weeks before 
the Proposal due date, so that Proposers have sufficient time to incorporate an approved ATC in 
the Technical Proposal and cost in the Price Proposal. The Short-List Proposer may only 
incorporate an ATC that is unconditionally approved by the Department into the Proposal. 
Except as noted herein, any contract requirement can generally be subject to consideration for an 
ATC, but there may be certain elements of the Design-Build Agreement (DBA) or technical 
provisions that the Department will choose to exclude from ATC development. 
 
In order to be unconditionally approved, an ATC must be deemed by the Department to provide 
the Project an "equal or better" component, condition, or an overall improved Project. Concepts 
that simply delete Project Scope, lower performance requirements, lower standards, or reduce 
contract requirements are not, in general, acceptable as an ATC. Submittals that identify errors 
and omissions in the DBA will not be considered as an ATC but will likely lead to an addendum 
to the RFP. Although an ATC process is NOT mandatory for a D-B Procurement Process, the 
Department generally allows the ATC process for all D-B contracts in order to promote 
innovation, find the best solutions, and to maintain flexibility in the Procurement Process. 

ONE-ON-ONE MEETINGS 

One-on-One Meetings between the Department and each Short-List Proposer may be held to 
discuss the feasibility of a single or multiple ATC's. To the extent provided by law, all 
discussions at these meetings must remain strictly confidential, and all Department personnel 
and/or consultants should be required to sign a Confidentiality Agreement prior to participating 
in any of the meetings. A representative from the Department HQ Construction Office should be 
invited to all One-on-One Meetings. 
 
At the One-on-One Meetings, it is appropriate for the Department to give the Short-List Proposer 
an indication of whether or not the Department would seriously consider the ATC, with the 
understanding that the official Department determination cannot be provided until the ATC is 
formally submitted. However, it is not appropriate for the Department to indicate, in any manner, 
that a particular ATC would favorably or unfavorably affect the Technical Score of the 
respective Proposal. 
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SUBMITTAL 

In order to allow sufficient time for Department review, a proposed ATC must be submitted no 
later than the due date specified in the ITP. This deadline should apply to both initial 
submissions and revised submissions in response to Department comments on previous 
submissions. Each ATC submittal package should address the elements required by the RFP. 
Each of the elements are intended to facilitate one of the following purposes: 
 

 Allow the Department to understand “what” is being proposed; 
 
 Allow the Department to understand specifically what impacts the ATC imposes on 

the DBA; 
 
 Establish an understanding from the Short-List Proposer on the change in risk 

exposure associated with the requested change; 
 
 Allow the Department to determine whether or not the ATC will provide the Project 

an "equal or better" condition, component and/or an improvement on an overall basis 
to what the Project would have provided without the proposed ATC. 

 
At no time during the ATC submittal and review process should the Short-List Proposer disclose 
any pricing information related to the ATC, including but not limited to, estimated increases or 
decreases to the Price Proposal, if any. The Short-List Proposer should not share or disclose any 
portion of an ATC to third parties (such as other governmental agencies that may have an interest 
in the ATC) without first gaining the permission of the Department, thereby allowing the 
Department an opportunity to terminate a potentially controversial ATC. 

REVIEW 

Any incomplete ATC submittal package should be returned by the Department without review or 
comment. The Department may, in its sole discretion, request additional information regarding a 
proposed ATC or the Department may, in its sole discretion, deny any ATC. 
 
An ATC that would require excessive time or cost for the Department to review, evaluate, or 
investigate should not be considered. 
 
To the extent permitted by law, all discussions with a Short-List Proposer regarding an ATC and 
information contained in an ATC submittal must remain confidential. Due to the confidential 
nature of an ATC, and the need to respond in a timely manner, the Department should minimize 
the number of personnel involved in the ATC review process; however, if technical issues and 
questions arise that are outside the review group's expertise, additional resources should be 
engaged at the discretion of the Project Director (PD). 
 
The Department should refrain at all times during the ATC submittal review process from 
indicating in any manner to a Short-List Proposer that a particular ATC would favorably or 
unfavorably affect the respective Proposal Technical Score (TS). Conveying such information 
would only short circuit the Proposal evaluation process and could interject a perception of 
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Department bias into the Procurement Process. When measured in terms of the competitive 
process, any such revelation could provide an advantage to a single Short-List Proposer to the 
detriment of the remaining Short-List Proposers. The Short-List Proposer should be advised that 
if approved, the ATC will be evaluated in accordance with the ITP. 
 
Design deviations, as defined by the Department, are not categorically prohibited from 
consideration in an ATC. Any ATC should be, in total, "equal to or better" than what was 
originally required in the DBA. In addition, Design Deviations that are approved for inclusion 
into an ATC, to the extent provided by law, should not be disclosed to other Short-List Proposers 
until such time as the DBA is executed and the Department takes full ownership and control of 
the unsuccessful Proposal(s) which includes the Design Deviation. Any question that may arise 
regarding conducting an "apples to apples" comparison of Proposals is resolved by requiring any 
ATC to meet the "equal or better" standard. 

DEPARTMENT RESPONSE 

The Department will respond to each Short-List Proposer within the timeframe stipulated in the 
ITP. The Project Director (PD) should obtain approval from the Technical Committee or the 
Deputy Director/Chief Engineer, and FHWA concurrence as appropriate on federal oversight 
contracts, prior to providing a final response to a Short-List Proposer concerning an ATC. The 
format for the response should include the ATC number, brief description, and should be limited 
to one of the designated responses provided in the ITP. 

INCORPORATING AN ATC INTO THE D-B PROPOSAL 

A Short-List Proposer has the option to include any or all approved ATC's in the respective 
Proposal and the Price Proposal should reflect the incorporated ATC. If the Department returns 
an ATC stating that certain conditions must be met prior to granting approval, the submitted 
Proposal must satisfy the stated conditions to obtain the Department approval. Except for an 
approved ATC, the Proposal should not otherwise contain exceptions to or variations from the 
requirements of the RFP. The Department should not advise a Short-List Proposer on whether or 
not to include an ATC in the Proposal. 

EVALUATING AN ATC IN THE PROPOSAL 

Objectivity and fairness are the paramount standards of a successful Procurement Process. One 
element some agencies utilize in the Procurement Process to avoid potential conflicts and ensure 
the objectivity of the evaluation process, has been to avoid including employees, or any 
consultants that participate in Proposer One-on-One Meetings, in the Project Evaluation Team 
(PET) to evaluate the ATCs and Proposals. The goal of this element is to avoid any evaluator 
having a particular personal interest in one variation of design over a design presented in a 
Proposal. 
 
Once an approved ATC is included in a Proposal, it is the responsibility of the PET to determine 
how the ATC fits within the Evaluation Scoring Criteria (ESC) presented in the RFP.  
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DEPARTMENT USE OF ATC CONCEPTS 

The ITP should include a clause notifying any Proposer that by submitting a Proposal, any 
unsuccessful Short-List Proposer will be required to acknowledge that upon payment of the 
designated Project Stipend, any ATC incorporated into their respective Proposal, as well as any 
ATC that was approved by the Department during the Proposal stage but not included in the 
respective Proposal, shall become the property of the Department without any restriction on its 
use by the Department. Should the Department wish to include the concepts of an ATC from an 
unsuccessful Short-List Proposer into the Project, then the Department would be required to 
enter negotiation with the selected Short-List Proposer to reach an agreeable change order to the 
DBA to incorporate such work. 
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 APPENDIX J 
 EXAMPLE DESIGN-BUILD PROJECT PROCEDURES 
 
Detailed procedures should be developed for specific Design-Build (D-B) Projects. Below is an 
illustrative list of potential procedures and the associated forms to be developed for a typical D-B 
Project. Items listed in “bold” text are included in their entirety on the following pages for 
reference. 
 
Procedures 

DB-01 - Project Confidentiality 
DB-02 - Conflict of Interest 
DB-03 - Secure Document Locations 
DB-04 - Development of Project Procurement Documents 
DB-05 - Proposer Request for Clarification 
DB-06 - Department Request for Clarification 
 
One-on-One Meetings 
ATC Review and Determination 
SOQ Evaluation 
Proposal Evaluation 
Conditional Award 
Change Orders 
Design Exceptions 
Owner Verification Reporting 
Financial Plan Reporting 
Project Management Plan Reporting 
Substantial Completion/Final Acceptance 
 

Forms 
DB-01-F1 – Project Confidentiality Agreement 
DB-02-F1 – Project Conflict Disclosure Statement 
DB-03-F1 – Evaluation Area Sign-In/Sign-Out Log 
DB-03-F2 – Secure Document Location Inventory Log 
DB-03-F3 – Document Check-Out/Check-In Log 
DB-05-F1A – Proposer Request for Clarification (Proposer Request) 
DB-05-F1B – Proposer Request for Clarification (AHTD Response) 
DB-05-F2 – Proposer Requests for Clarification Matrix 
DB-06-F1 – Department Request for Clarification Sample Letter 
DB-06-F2 – Department Requests for Clarification Log 
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